TENTATIVE A g e n d a
President and Board of Trustees
Thursday, August 4, 2011
Village Hall
123 Madison Street
Open Meeting/Special Meeting at 5:30 p.m. in the Council Chambers.
I.

Call to Order

II.

Roll Call

III.

Agenda Approval

The President and Board of Trustees welcome you. Statements may be made by
citizens at the beginning of the meeting, as well as when agenda items are reviewed.
If you wish to make a statement, please complete the “Instructions to Address the
Village Board” form which is available at the back of the Chambers, and present it to
the staff table at front. When recognized, approach the podium, state your name and
address first, and please limit your remarks to three minutes.

Instructions for Agenda Public Comment
(3 minutes per person; 3 items per person maximum)

Comments are 3 minutes per person per agenda item, with a maximum of 3 agenda items to which
you can speak. In addition, the Village Board permits a maximum of three persons to speak to each
side of any one topic that is scheduled for or has been the subject of a public hearing by a designated
hearing body. These items are noted with a (*).

IV.

Public Comment – Please refer to instructions above

V.

Appointments

VI.

Regular Agenda
A.

Ordinance Authorizing Execution of a Fourth Comprehensive
Amendment to the Redevelopment Agreement Between the Village of
Oak Park and Lake Street Investors, LLC for the Northeast Corner of
Lake Street and Forest Avenue
Overview: On May 3rd the developer requested a 4th amendment to restate the
project description to delete the hotel portion of the agreement and to modify the
residential portion to indicate rental units as opposed to condominiums.
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B.

Referral to the Plan Commission to Hold a Public Hearing for an
Amendment to the Lake and Forest Planned Development Ordinance
2010-0-14 Relative to a Change in Use and Parking
Overview: The applicant has submitted an application amending the Planned
Development application that was approved on March 15, 2010 as ordinance
2010-O-014. The amendment is for a change in use from hotel and
condominiums to rental apartments and a modification to the private parking
supply. The commercial and public parking components will remain the same.

VII.

Adjourn

(*) The Village Board permits a maximum of three persons to speak to each side of
any one topic that is scheduled for or has been the subject of a public hearing by a
designated hearing body.
For more information regarding Village Board meetings and agendas, please contact
the Village Manager’s Office at 708.358.5770. If you require assistance to
participate in any Village program or activity, contact the ADA Coordinator at
708.358.5430 or e-mail adacoordinator@oak-park.us at least 48 hours before the
scheduled activity.
Agendas and agenda materials are now available electronically on the village web
site. Visit www.oak-park.us, mouse-over News, then click on Board Agendas and
Minutes.
Get the latest Village news via e-mail. Just go to www.oak-park.us and click on the enews icon to sign up. Also, follow us on facebook, twitter and YouTube.
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INTEROFICE MEMORANDUM
Date: August 3, 2011
To:

President Pope and Village Board of Trustees

Fr:

Tom Barwin, Village Manager

Re:

Lake and Forest – Sertus RDA and PUD Amendments

Background Materials and Updated Information
For the Special meeting on August 4th please find the attached materials in your agenda
packet:
a)
b)

Completed Tracey-Cross Rental Housing Market Report
VOP-Sertus Redevelopment Agreement

Also, in preparation for the Special Meeting on Thursday, August 4th, 2011, the Board
has asked staff to respond to the following questions related to the Lake and Forest –
Sertus - Redevelopment Agreement and Referral of Amendments to the approved
Planned Unit Development for the site:
1.

Village Contributions to the Project – Should the project proceed as
currently outlined the Village has agreed to rebuild a 300 space public
parking garage in conjunction with the 270 unit residential building and
25,000 square foot retail building.
The Villages costs are limited to a maximum of $28,800 dollars per space or a
total of $8,640,000, plus financing costs. The new public parking garage will be
enclosed and climate controlled and of a higher quality than the current garage.
The $28,800 per space is a competitive price for an enclosed parking facility.
Short of a multi-million dollar investment to extend its use the deteriorated
Lake and Forest garage is near the very end of its Life Cycle making the timing of
garage replacement appropriate.
The Village will also be responsible for 20% of the estimated $250,000
demolition costs of the Lake and Forest Garage ($50,000) and any costs above
$250,000 estimated garage demolition costs which would likely occur if unknown

obstructions to the new structures are found under the current garage as the
Village has not been able to locate a copy of the as-built drawings of the garage.
It should be noted that the above costs will definitely be necessary soon even if
the Sertus project does not proceed.
Please Note: All hotel incentives have been removed from the redevelopment
agreement.
If the project proceeds the developer will have the ability to add residential and
retail to the combined sites which will add significant new property tax base to
the tax rolls and new residents to support the local economy.
Related Village costs are staff time related to assuring the project is a quality
project and built as approved. The Village is considering employing an
owners representative to independently monitor the public garage component
of the project. Bids have not yet been secured for this option.
2.

Clarification on Parking Structure – The original plans also included
underground parking but with the removal of the hotel component of the project
the underground parking garage portion has been able to be expanded and
reconfigured for greater efficiency and compatibility with rental residential versus
hotel and condo.
The 300 public parking spaces will be located underground and in the lower
sections of the full 588 space parking structure. 288 spaces of the upper portions
of the parking garage will be owned and maintained by the private development.
Any additional costs which may be incurred in the construction of a somewhat
larger underground garage section are blended in with the shared garage formula
contained in the Redevelopment Agreement and are not considered by staff
to be significant and on the contrary quite desirable in terms of best use of
precious land and air rights building space.
Ongoing management arrangements of the public portion of the garage have yet
to be finalized with the Village having preserved it’s options to manage the
garage itself, to outsource the management of the garage, or to share management
of the garage with Sertus.

3.

Do delays with the Des Plaines project Mr. Glazier was associated with impact
the Oak Park project?
The Manager’s Office and Village Law Office have each been in contact with Des
Plaines officials. Des Plaines reports being pleased with the outcome of the Des
Plaines project, having expressed no concerns with the delays, which are
perceived to have been attributed largely to the collapse of the housing market

associated with the Great Recession, which ironically also delayed the start of the
Sertus project in Oak Park and the consideration of amendments to the previously
approved plan now in front of the board.
Other issues which have been raised related to the Des Plaines project are of
complex civil nature and being reviewed by the Law Department who have to
date opined that the issues raised to date are not anticipated to impede the Oak
Park development.
4.

Did Sertus attempt to have their property taxes reduced at Lake and Forest since
buying the property and were such filings proper?
The Village required the buildings acquired by Sertus at Lake and Forest, be
cleared rather than standing vacant and deteriorating as the start of the new
development was delayed. This site change did likely diminish the short term
value of the property. The owner does have the right to appeal property taxes and
has. It is our understanding that senior exemptions are not allowed for commercial
developments and the owner denies having applied for a senior exemption for the
property. Online checks of the three parcels being questions indicate no
exemptions on two of the parcels and a positive senior exemption on the third
which appears to be typo mistake at the Cook County level.
Other questions which members of the public have asked which staff has been
asked to attempt to respond to are:

5.

Will the net increase in residential units under the amended development plan
require an updated traffic study?
Yes and such a study has been submitted.

6.

Is Village providing parking for private residential units?
No, the development is building 288 private spots for 270 apartments which
is greater than 1 parking space per residential unit. The developer is responsible
for 100% of the ongoing maintenance and operation of the private portion of
the garage. Any additional parking needs of residents if any, will be met by the
private market or village permitting systems and associated paid fee’s. I-GO car
sharing is also being attempted to be secured for this development.

7.

Village Contingency Plans if Des Plains project falls into foreclosure or
receivership?
The Des Plains project is a separate legal entity and the Village Law Department
does not believe the situation in Des Plaines impacts the Oak Park project. With
that said timely proof of financing of the Oak Park project is required before final
authorization and arrangements for the project to proceed are granted.

8.

What if Sertus cannot complete the project after the Lake and Forest Garage is
demolished?
A comprehensive response here depends on exactly what happens and when.
Following demolition of the Lake and Forest garage and during construction of
the new garage the parking department will make a variety of temporary
arrangements for short term and permitted parking options throughout the
downtown district taking advantage of ample supplies of surplus parking near
Lake and Forest.
The new parking structure requires the developers best efforts for it to be
completed within 12 months of the start of construction to be re-opened as soon as
possible and before completion of the residential/retail component. Should
construction of the parking structure stop before it’s completion, the Village funds
not expended toward its portion of the garage will be available to complete the
public parking area of the garage if that is deemed prudent at the time and under
the specific circumstances which dictate the delay of construction. The Village
has pre-planned to not pay for the public garage before it is built but on a pay as it
is built basis or upon approved completion of the garage and its subdivision back
to the Village ownership.
The amended RDA has also increased the project performance bond to $1 million,
which the Village would tap towards garage completion if the public garage were
not completed in a timely fashion by the developer.

9.

Should the plan amendments be treated as a new project or an amended project?
With the basic building design remaining very similar to the original
plan the law department has opined, and staff concurs, that the referral to the Plan
Commission should be confined to a review of the amendments. Much has
changed in the American and local economy since the project was initially
proposed and approved. The project amendments appear responsive to these
changes.
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AMENDED AND RESTATED REDEVELOPMENT AGREEMENT
FOR LAKE AND FOREST DEVELOPMENT at
The Northeast Corner of Lake Street & Forest Ave.,
Oak Park, Illinois
by and between
THE
VILLAGE OF OAK PARK, ILLINOIS
an Illinois municipal corporation
and home rule unit of local government
And
LAKE STREET INVESTORS, LLC, an Illinois
limited liability company
Dated _________, 2011
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AMENDED AND RESTATED REDEVELOPMENT AGREEMENT
FOR LAKE AND FOREST DEVELOPMENT
at the Northeast corner of Lake Street and Forest Avenue, Oak Park, Illinois
This Amended and Restated Redevelopment Agreement (this “Agreement”) is
made and entered into as of __________, 2011 and supersedes all prior agreements by
and between the Village of Oak Park, Illinois, an Illinois municipal corporation and
home rule unit of government, located in Cook County, Illinois (the “Village”), and
Lake Street Investors, LLC, an Illinois limited liability company (the “Developer”).
RECITALS
A.

WHEREAS, the Village is a home rule unit of government in accordance

with Article VII, Section 6, of the 1970 Illinois Constitution; and;
B.

WHEREAS, the Village has the authority, pursuant to the laws of the State

of Illinois, to promote the health, safety and welfare of the Village and its inhabitants, to
prevent the presence of blight, to encourage private development in order to enhance
the local tax base, to increase additional tax revenues realized by the Village, foster
increased economic activity within the Village, to increase employment opportunities
within the Village, and to enter into contractual agreements with third parties for the
purpose of achieving the aforesaid purposes, and to otherwise further the best interests
of the Village, and;
C.

WHEREAS, the Village is authorized under the provisions of the Tax

Increment Allocation Redevelopment Act, 65 ILCS 5/11-74.4-1, et seq., as amended (the
“TIF Act”), to finance redevelopment in accordance with the conditions and
requirements set forth in the TIF Act; and
D.

WHEREAS, the Village authorized the preparation of a report entitled

Redevelopment Plan and Project dated September 28, 1983 (the “Redevelopment Plan”)
concerning the redevelopment of the Greater Mall Tax Increment Area (the “Area”);
E.

WHEREAS, in accordance with the TIF Act, the Village conducted a public

hearing with respect to the Redevelopment Plan and the redevelopment of the Area at a

8/01/11 - 4:30 P.M. DRAFT
meeting of the President and the Board of Trustees of the Village (“Village Board”) held
on November 14,1983; and
F.

WHEREAS, as part of the study of the redevelopment of the Area, the

Village found that the improvements in the Area, suffer from the following factors: age,
obsolescence, depreciation of physical maintenance, deterioration, excessive vacancies,
deleterious land use or layout, and excessive land coverage; and
G.

WHEREAS, to stimulate and induce redevelopment in the Area pursuant

to the TIF Act, the Village has adopted the following ordinances, after giving all notices
required and after conducting the public hearings required by law:
1.

Ordinance No. 1983-0-91, adopted December 12, 1983, entitled

“Ordinance Approving the Village of Oak Park, Cook County, Illinois, Greater Mall Tax
Increment Area Project Area Development Plan and Project;
2.

Ordinance No. 1983-0-92 adopted December 12, 1983, entitled

“Ordinance Designating the Village of Oak Park, Illinois, Greater Mall Tax Increment
Area Tax Increment Redevelopment Project Area”;
3.

Ordinance No. 1983-0-93, adopted December 12, 1983, entitled

“Ordinance Adopting Tax Increment Financing for the Village of Oak Park Greater Mall
Tax Increment Area Tax Increment Redevelopment Project Area in the Village of Oak
Park, Cook County, Illinois”; and
4.

Ordinance No. 1988-0-36 adopted June 6, 1988 amending the

Redevelopment Plan and Project for the Oak Park Greater Downtown Tax Increment
Area;
5.

Ordinance No. 1992-0-36 adopted July 6, 1992, further amending

the Redevelopment Plan and Project for the Oak Park Greater Mall Tax Increment Area;
6.

Ordinance No. 2005-0-21 adopted on March 21, 2005 amending

the boundaries of the TIF and extending its life until December 31, 2018.
H.

WHEREAS, the Village owns real property located at 938 W. Lake Street

and 170 N. Forest Avenue within the Area and legally described in Exhibit “A” (the
“Property”) that was not purchased utilizing TIF funds; and
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I.

WHEREAS, on March 4, 2009, the Village published a notice of

opportunity to submit proposals pursuant to Section 11-74 A-4(c) of the TIF Act seeking
development proposals (the “RFP”) for the Property; and
J.

WHEREAS, the Developer' s proposal was selected by the Village as the

project best suited for the needs of the Village; and
K.

WHEREAS, the Property is to be sold to the Developer pursuant to the

terms and conditions of this Agreement; and
L.

WHEREAS, the Property shall be part of a mixed use development in

accordance with plans to be prepared by the Developer and approved by the Village and
as further described in this Agreement; and
M.

WHEREAS, the Developer desires to acquire the Property, combine it with

parcels owned by Developer at the intersection of Lake and Forest Street and redevelop
the combined property with a (i) residential parcel of not less than 250 and not to
exceed 270 residential units (the “Residential Parcel”); (ii) a retail/commercial parcel
consisting of an approximately 25,000 square foot ground and second floor
retail/commercial space (the “Retail Parcel”); and (iii) a parking garage parcel of four
levels with 588 parking spaces (the “Parking Garage Parcel”), with a portion
comprised of no less than 300 parking spaces shall be owned and/or operated by the
Village (“Public Parking Garage Parcel”). The Residential Parcel, the Retail Parcel
and the Parking Garage Parcel, including the Public Parking Garage Parcel are hereafter
referred to as the “Project”; and
N.

WHEREAS, the Developer shall build and convey to the Village or to an

entity designated by the Village upon substantial completion of the Project and payment
of any amounts due to Developer as provided herein, the Public Parking Garage Parcel;
and
O.

WHEREAS, the Developer has represented and warranted to the Village

that Developer, and its principals, are skilled in the business of development and
redevelopment and are able to provide to the Village skill, knowledge and expertise as
well as input from other experts and consultants in similar mixed use downtown
redevelopment projects; and
3
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P.

WHEREAS, it is necessary for the successful completion of the Project that

the Village enter into this Agreement with Developer to provide for the development of
the Property and construction of the Project, thereby implementing and bringing to
completion a portion of the Redevelopment Plan; and
Q.

WHEREAS,

the

Village

and

Developer

previously

executed

a

Redevelopment Agreement on June 29, 2009 as amended on July 19, 2010, November
22, 2010 and March 7, 2011 ; and
R.

WHEREAS, the Village, in order to stimulate and induce development of

the Oak Park Greater Mall Tax Increment Area, has agreed to sell the Property in
accordance with the terms and provisions of the TIF Act and enter into this Agreement
and to fulfill its obligations hereunder; and
S.

WHEREAS, this Agreement has been submitted to the Village Board of the

Village for consideration and review, the Village Board has taken all actions required to
be taken prior to the execution of this Agreement in order to make the same binding
upon the Village according to the terms hereof, and any and all actions of the Village
Board of the Village precedent to the execution of this Agreement have been undertaken
and performed in the manner required by law; and
T.

WHEREAS, the Developer has taken all actions required to be taken prior

to the execution of this Agreement in order to make the same binding upon the
Developer according to the terms hereof:
ACCORDINGLY, for and in consideration of the foregoing recitals and the
agreements contained herein, and for other good and valuable consideration, the receipt
and sufficiency of which are hereby acknowledged, the parties hereto agree as follows:
ARTICLE 1. RECITALS
The recitations and definitions set forth in the preamble to this Agreement are
material to this Agreement and are hereby incorporated into and made a part of this
Agreement, and this Agreement shall be construed in accordance therewith.

4
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ARTICLE 2. DEFINITIONS:
Words, phrases or terms not defined in Article 2 or elsewhere in this Agreement,
shall be understood to have the meaning normally ascribed to them in their every day
use. In addition to terms defined elsewhere in this Agreement, for the purposes of this
Agreement, unless the context clearly requires otherwise, words and terms used in this
Agreement shall have the meanings provided herein, as follows:
“Access License Agreement” shall have the meaning set forth in Article 4 and
attached hereto as Exhibit H(I).
“Agreement” shall have the meaning set forth in the preamble.
“Amended Planned Development” or “PD” means the planned development
for the Project as may be adopted by the Village for the Property as more fully set forth
in Section 8.1(B).
“Approved Plans and Elevations” shall have the meaning set forth in Section
8.2.
“Basic Streetscape” shall mean plain concrete sidewalks (with street trees
where they can be properly included) with benches, bike racks, and refuse receptacles
installed that are of a style typically provided elsewhere in the Village on sidewalks and
parkways by private developers developing property in the Village.
“Certificate of Completion” shall have the meaning set forth in Section 10.12.
“Change in Law” means the occurrence, from and after the Effective Date, of an
event described in Section (a) below, provided (i) such event materially changes the
costs or ability of the Party relying thereon to carry out its obligations under this
Agreement and (ii) such event is not caused by the Party relying thereon:
a.

Change in Law means any of the following: (i) the enactment,

adoption, promulgation or modification of any federal, state or local law, ordinance,
code, rule or regulation; (ii) the order or judgment of any federal or state court,
administrative agency or other governmental body; (iii) the imposition of any conditions
on, or delays in, the issuance or renewal of any governmental license, approval or permit
5

8/01/11 - 4:30 P.M. DRAFT
(or the suspension, termination, interruption, revocation, modification, denial or failure
of issuance or renewal thereof) necessary for the undertaking of the services to be
performed under this Agreement; or (iv) the adoption, promulgation, modification or
change in interpretation in writing of a written guideline or policy statement by a
governmental agency.
“Closing” shall means the date set forth in Section 6.1.
“Closing Date” shall have the meaning set forth in Section 6.1.
“Completion” or “Completion of the Project” or “Project Completion”
means the issuance of a Certificate of Completion pursuant to Section 10.12 hereof.
“Conceptual Plans” shall have the meaning set forth in Section 8.1.
“Day” means a calendar day.
“Defect” shall have the meaning set forth in Section 4.3C.
“Developer” shall have the meaning set forth in the preamble.
“Developer Affiliate” means an entity controlled by, or under common control
with Developer such that it

has either the same manager, members, partners or

shareholders who shall own in aggregate, more than fifty percent (50%) of the
ownership interests in Developer and also own more than fifty percent (50%) of the
ownership interests in said Affiliate or an institutional investor(s) or a fund investing
such investors assets; and as used herein, “control” shall mean the possession, direct or
indirect, of the power to direct or cause the direction of the management and policies of
a person or entity, whether through the ownership of voting securities or rights, by
contract, or otherwise.
“Developer Land” means the parcels of land legally described in Exhibit A-2
attached hereto which land is currently owned by the Developer.
“Developer Representative” shall have the meaning set forth in Section 3(I).
“Due Diligence” and “Due Diligence Period” shall have the meaning set
forth in Section 4.1.
“Effective Date” means the date of execution by the last of the parties to this
Agreement and the submission of all Exhibits and all documents required by
Section 7.3 through 7.5 thereunder.
6
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“Employer” shall have the meaning set forth in Section 11.1.
“Event of Developer Default” shall have the meaning set forth in Section
16.2.
“Event of Village Default” shall have the meaning set forth in Section 16.3.
“Final Plans and Specifications” shall have the meaning set forth in Section
9.1.
“Financing Agreement” means a written commitment from the Developer’s
Bank to finance the project and lend funds to the Developer for the purpose of acquiring
and constructing the Project.
“Financing Plan” shall have the meaning set forth in Section 12.4.
“Garage” means the improvement defined as the Parking Garage Parcel in
Recital M and the entrances and exists thereto.
“Garage License Agreement” shall have the meaning set forth in Section
5.1C(1) and Exhibit H(2).
“LEED Certification” means obtaining no less than 26 points for the
construction of the Project as certified by the U.S. Green Building Council (the
“USGBC”) pursuant to the USGBC's Green Building Rating System for New
Construction & Major Renovations, version 2.2.
“MBE/WBE” shall have the meaning set forth in Section 11.3.
“Open-Book Basis” means that all construction cost data relating to the Project
will be available to the Village, to include:
a. The Developer shall maintain a full record of the hard and soft costs related to
the design and construction of the core and shell of the Project and fixtures,
furniture and equipment (“F.F & E”) related to the Parking Garage Parcel
under this Agreement and promptly, when requested by the Village, provide
copies of the documents evidencing the construction costs.
b. Maintaining the records of all contract, contractor communications, and
expenditures relating to the Project.
c. The Developer shall keep books of account in accordance with standard
construction practices with respect to construction contracts, including
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Subcontractor costs; payment details to suppliers and contractors; and such
other items as the Village may reasonably require to conduct cost audits for
verification of cost expenditures.
d. The Developer shall require its Subcontractors to provide the books of
account for inspection by the Village upon reasonable notice.
“Operating and Easement Agreement” means that certain agreement
entered into between the Village and the Developer prior to or at Closing and detailing
the terms of the management and operation of the Parking Garage Parcel which form is
attached as Exhibit K and also referred to as “OEA” in this Agreement.
“Parking Garage Parcel” shall have the meaning as initially set forth in
Paragraph M of the Recitals and as further described in Section 5.1(C).
“Party” or “Parties” means the Village and/or Developer and its successors
and/or assigns as permitted herein, as the context requires.
“Person” means any individual, corporation, partnership, limited liability
company, joint venture, association, trust, or government or any agency or political
subdivision thereof, or any agency or entity created or existing under the compact clause
of the United States Constitution.
“Permitted Delays” shall have the meaning set forth in Section 12.6.
“Permitted Exceptions” means the permitted exceptions to the title conveyed
by the Village to the Developer as set forth on Exhibit E.
“Planned Development” means the Planned Development approved by the
Village Board on March 18, 2010 and as amended on March 7, 2011 for the Property
which is the subject of this Agreement.
“Project” shall have the meaning as initially set forth in paragraph M of the
Recitals, [any Easement Improvements (as such term is herein defined)] and shall
include the planning, development, construction, financing, and completion of those
improvements as contemplated by this Agreement.
“Project Budget” shall have the meaning set forth in Section 12.1.
“Project Schedule” shall have the meaning set forth in Section 12.2.
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“Property” shall have the meaning set forth in Paragraph H of the Recitals.
“Public Parking Garage Parcel” shall have the meaning as initially set forth
in Paragraph M of the recitals and as further described in Section 5.1(C).
“Redevelopment Plan” shall have the meaning set forth in Paragraph D of the
Recitals.
“Repurchase Notice” means a written notice from the Village to the Developer
of the Village's intent to repurchase the Property due to the Developer's default pursuant
to Section 16.7.
“Repurchase Price” means the amount the Village will pay the Developer for
the Property to be reconveyed back to the Village per the process identified in Section
16.7 herein.
“Residential Parcel” shall have the meaning as initially set forth in Paragraph
M of the Recitals and as further described in Section 5.1(A).
“Retail Parcel” shall have the meaning as initially set forth in Paragraph M of
the Recitals and as further described in Section 5.1(B).
“Substantial Completion” means the completion of all or necessary parts of
the construction of the Project in compliance with Village Code so as to permit the
temporary or permanent occupancy or use of the Project for its intended use, subject to
minor punchlist items, as certified by the Village's Director of Building and Property
Standards.
“Survey” shall have the meaning set forth in Section 4.3(B).
“TIF Act” shall have meaning set forth in Paragraph C of the Recitals.
“Title Commitment” shall have the meaning set forth in Section 4.3(A).
“Title Company” shall have the meaning set forth in Section 4.3(A).
“Title Policy” shall have the meaning set forth in Section 7.87(F).
“Uncontrollable Circumstance” means any event that:
(a)

Is beyond the reasonable control of and without the fault of the
Party relying thereon; and

(b)

Is one or more of the following events:
(i)

A Change in Law;
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(ii)

Insurrection, riot, civil disturbance, sabotage, act of the
public enemy, explosion, nuclear incident, war or naval
blockade;

(iii)

Epidemic,

hurricane,

tornado,

landslide,

earthquake,

lightning, fire, windstorm, other extraordinary weather
conditions or other similar Act of God;
(iv)

Governmental condemnation or taking;

(v)

Strikes or labor disputes;

(vi)

Unreasonable delay in the issuance of building or other
permits or approvals by the Village or other governmental
authority having jurisdiction;

(vii)

Shortage or unavailability of essential materials (not
including a change in the price of materials) which materially
changes the ability of the Party relying thereon to carry out
its obligations under this Agreement;

(viii) Unknown or unforeseeable environmental conditions;
(ix)

Unknown or unforeseeable geotechnical conditions which
delay construction of the Project for more than thirty days;

(x)

Non-performance

by

the

other

Party

which

delays

construction;
and
(xi)

Failure to secure the necessary approval or action by the
Village Board of Trustees.

Notwithstanding the foregoing limits in clause (b)(ix) above, provided Developer
proceeds diligently with the construction of the Project, said limits shall be extended
upon the findings by the Developer (and in the event of a dispute with the Village over
said findings, then by a mediator) that the conditions described in (b)(ix) above, as the
case may be, are beyond the reasonable control of the Developer. If Village and
Developer cannot agree on a mediator, each Party will select a mediator and the
mediators, together, will select a third mediator who will render said decision within ten
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(10) business days (which is not binding until a decision is approved in writing by both
Parties). The parties shall share the mediator's fees and any filing fees equally. The
mediation shall be held in Cook County. In the event the mediation is successful and
agreements are reached and executed by both Parties, then the agreements reached by
both Parties (an agreement reached and executed by both Parties is called a
“Settlement Agreement”) shall be enforceable as Settlement Agreements in any court
having jurisdiction thereof.
Uncontrollable Circumstances shall not include economic hardship; a failure of
performance by a contractor (except as caused by events which are Uncontrollable
Circumstances as to the contractor) or geotechnical conditions (except as described in
(b)(ix) above). In connection with such a claim by Developer pursuant to (b)(ix),
Developer must provide written notice to the Village of said claim within seven (7) days
after discovery of such condition. In said written notice, Developer shall document: (i)
the basis for the claim, (ii) the length of the expected delay and (iii) the consequences of
the same on the development schedule (Exhibit “D”), and commit to inform the Village
when the conditions constituting a delay have ceased.
“Village” shall have the meaning set forth in the Preamble.
“Village Contract” shall have the meaning set forth in Section 13.1(L).
“Village Reimbursed Improvements” shall have the meaning set forth in
Section 5.4.
ARTICLE 3. LANGUAGE AND CONTEXT
This Agreement, except where the context by clear implication shall otherwise
require, shall be construed and applied as follows:
A.

Definitions include both singular and plural.

B.

Pronouns include both singular and plural and cover all genders.

C.

The word “include,” “includes” and “including” shall be deemed to

be followed by the phrase “without limitation.”
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D.

Headings of Sections herein are solely for convenience of reference

and do not constitute a part hereof and shall not affect the meaning, construction or
effect hereof.
E.

Hereof, herein and herewith refer to this Agreement.

F.

All exhibits attached to this Agreement shall be and are operative

provisions of this Agreement and shall be and are incorporated by reference in the
context of use where mentioned and referenced in this Agreement. In the event of a
conflict between any exhibit and the terms of this Agreement, this Agreement shall
control.
G.

Any certificate, letter or opinion required to be given pursuant to

this Agreement means a signed document attesting to or acknowledging the
circumstances, representations, opinions of law or other matters therein stated or set
forth. Reference herein to supplemental agreements, certificates, demands, requests,
approvals, consents, notices and the like means that such shall be in writing whether or
not a writing is specifically mentioned in the context of use.
H.

The Village Manager, unless applicable law requires action by the

corporate authorities, shall have the power and authority to make or grant or do those
things, certificates, requests, demands, notices and other actions required that are
ministerial or administrative in nature or described in this Agreement for and on behalf
of the Village and with the effect of binding the Village as limited by and provided for in
this Agreement. Developer is entitled to rely on the full power and authority of the
persons executing this Agreement on behalf of the Village as having been properly and
legally given by the Village.
I.

In connection with the foregoing and other actions to be taken

under this Agreement, and unless applicable documents require action by Developer in
a different manner, Developer shall designate in writing an individual (hereinafter
“Developer Representative”) as its authorized representative who shall individually
have the power and authority to make or grant or do all things, supplemental
agreements, certificates, requests, demands, approvals, consents, notices and other
actions required or described in this Agreement for and on behalf of Developer and
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with the effect of binding Developer in that connection. Developer shall have the right
to change its Developer Representative by providing the Village with written notice of
such change which notice shall be sent in accordance with Section 18.9.
J.

Reference to a Section shall mean a Section of this Agreement.

K.

Reference to an Exhibit shall mean an Exhibit to this Agreement.

ARTICLE 4.
DEVELOPER'S ACCESS TO THE PROPERTY AND DUE DILIGENCE
Developer’s rights to access the Property prior to Closing are set forth in a
separate document entitled “Access License Agreement” by and between Developer and
the Village (the “Access License Agreement”). The Access License Agreement is
attached hereto as Exhibit H (1). In addition to the rights set forth in the Access License
Agreement, Developer shall have the rights granted in this Article 4.
Section 4.1

Section 4.1 Due Diligence Period. In addition to the right of

access to the Property prior to Closing as permitted under the Access License
Agreement, Developer shall have a period of sixty (60) days from the Developer's receipt
of the last document required to be submitted to Developer by the Village pursuant to
Sections 4.1(A), 4.2, 4.3(A) and 4.3(B) below to conduct a due diligence review of the
property (“Due Diligence”). This period is referred to in this Agreement as the “Due
Diligence Period.” No later than sixty (60) after approval of the Amended Planned
Development, Developer shall provide Village with an itemized list of any and all
documents and information to be delivered to Developer under this Title 4. Upon the
Village’s delivery of the items on said list, or if no such information exists, the Village so
stating in a written response to Developer, or if Developer does not provide said list
within the aforesaid timeframe, then Village’s obligations to deliver information to
Developer under this Article 4 shall be deemed to have been satisfied.
A.

During the Due Diligence Period, Developer shall be entitled to

review any aspect of the Property that Developer in its sole discretion elects,
including, but not limited to, review of any and all documents in possession of the
Village pertaining to the Property, title, survey, leases, licenses, engineering and
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environmental reports, architectural plans, and any other matter pertaining to
the Property whatsoever. Within five (5) business days following the Effective
Date, the Village shall deliver to Developer or its counsel any and all information,
including, but not limited to, all documents, memoranda, plans and reports
pertaining to the Property, along with a written certification that the information
delivered is all the information in the Village's possession and control pertaining
to the Property.
B.

The Developer may at any time prior to the expiration of the Due

Diligence Period deliver to the Village written notice of specific defects related to
the Property discovered during its Due Diligence that would cause a hardship on
the Developer, financial or otherwise, if it were to undertake the development of
the Property. The Village shall have thirty (30) days from the date of receipt of
said notice to correct the defects identified by the Developer in the written notice.
If, by the end of the thirty (30) day period, the Village is unable to correct the
defects, then the Developer may choose to either (a) terminate this Agreement or
(b) move forward with the Project with the cost of mitigating the defects being
subtracted from the amount the Developer is obligated to pay the Village for the
Property under the terms of this Agreement. The Developer shall notify the
Village in writing of its choice.
C.

The Village hereby acknowledges that (1) Developer will incur

substantial costs and expenses in performing its Due Diligence of the Property,
and (2) Developer would not have entered into this Agreement but for the
opportunity to perform such Due Diligence with the absolute right to terminate
this Agreement as set forth above. Accordingly, the Village acknowledges that
sufficient consideration exists to render this Agreement legally enforceable
against the Village.

Section 4.2

Environmental and Other Site Conditions. The Village has

provided to the Developer a Phase I Environmental Site Assessment, prepared by
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Midwest Environmental Consulting Services, Inc. The Village, at its sole cost, shall
provide to Developer and Developer's Lender (defined in Section 7.1 herein) a reliance
letter from Midwest Environmental Consulting Services, Inc on or before the last day of
the Due Diligence Period. Additionally, the Village shall provide any and all information
in its possession or control regarding the Environmental or Geotechnical condition of
the Property in accordance with Section 4.1. All documents delivered hereunder shall be
referred to as the “Environmental Reports.” The Village intends to convey the
Property as is WITHOUT ANY REPRESENTATION OR WARRANTY CONCERNING
ANY ENVIRONMENTAL OR GEOTECHNICAL CONDITIONS. Developer will, at its
expense, undertake Due Diligence, consisting of but not limited to additional
environmental, geotechnical and other studies and inspections of the Property prior to
the Closing on the Property. If high water table or extensive underground obstructions
are found as part of the studies and inspections that would require additional unplanned
expenses to construct the Project, the Developer reserves the right to request additional
funds from the Village to offset the expenses and enable the Project to continue or at its
election, if the Village elects not to pay the request for additional funds, terminate this
Agreement pursuant to Section 4.1. Developer shall provide to Village the findings of
any and all studies to provide backup for any request of additional funds. Any request
for additional funds to be paid by the Village for this purpose must be presented in
writing no later than sixty (60) days prior to the Closing Date. The Closing Date will not
be extended for this purpose. Any additional funding by the Village must be approved by
the Village Board as an amendment to this Agreement. If the Village Board takes no
action on the Developer's request or does not approve it within forty-five (45) days of its
receipt, this Agreement shall be voidable at the Developer's option. The Developer's
option to void this Agreement shall be in writing and must be received by the Village no
later than seven (7) working days following the Village Board’s action on the request for
additional funding or the forty-five (45) day period following submission of the funding
request, whichever is earlier.
Section 4.3

Title Insurance/Survey.
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A.

Title Commitment. Within fourteen (14) days of the Effective Date,

the Village shall deliver to Developer a commitment for an ALTA Form (2006)
Owner's Policy of Title Insurance for the Property (“Title Commitment”), issued
by Chicago Title Insurance Company (“Title Company”), which Title
Commitment shall be later dated to a date not more than thirty (30) days prior to
the anticipated Closing Date, hereinafter defined, with copies of all documents
referenced in Schedule B to such Title Commitment. The Title Commitment shall
commit to the issuance of a policy insuring fee simple ownership in the Property
as of the Closing Date, with extended coverage over all general exceptions and
with affirmative coverage over exclusions relating to creditors' rights, subject only
to the Permitted Exceptions.
B.

Survey. Within fourteen (14) days following the Effective Date, the

Village shall deliver to Developer six (6) copies of a current survey of the
Property, which survey shall be updated with a date not more than thirty (30)
days prior to the Closing Date and such update shall be certified to Developer,
Village, Title Company, Developer's lender and such other parties as may be
required by Developer. The survey shall be prepared by a registered Illinois land
surveyor to the applicable standards promulgated by the American Land Title
Association and the American College of Surveying and Mapping under the 2005
revision of the Minimum Standard Detail Requirements for ALTA/ACSM Land
Title Surveys and including items 1-4, 6-11 and 13-16 from Table A to such
requirements, showing no matters which could in any way impair the Developer's
ownership rights in, or intended use of the Property, or which are not otherwise
Permitted Exceptions hereunder (“Survey”). Without limiting the foregoing, the
surveyor shall certify the classification of the Property under applicable FEMA
maps, if applicable.
C.

In the event that any matter arises on the Title Commitment or

Survey that is not a Permitted Exception or otherwise accepted by Developer
(“Defect”), the Village shall have thirty (30) days from receipt of notice of such
defect to cure same. In the event that the Village is unable to cure such Defect(s)
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within the above stated time period, then Developer shall, at its sole option have
the right to: (a) terminate this Agreement; (b) agree to extend the Closing of the
Property to permit the Village additional time to remove or cause the Title
Company to insure over such Defect; or (c) agree to take title to the applicable
portion of the Property as it then is, with the right to charge the Village, amounts
that will discharge, remove or cure any Defect which may be removed by the
maximum payment of a definite and ascertainable sum of money not to exceed
$50,000.00 total.
ARTICLE 5. PROJECT
Section 5.1

The Project Description.

The Project will consist of the

following:
A.

Residential Parcel. Developer shall construct the Residential

Parcel, subject to the terms hereof, consisting of not less than 250 residential
units and not more than 270 residential units and such residential units shall
consist of a mix of studios, one and two bedrooms units.
B.

Retail Parcel. Developer shall construct, market, own, and lease,

subject to the provisions of this Agreement, the Retail Parcel consisting of
approximately 25,000 square feet of newly constructed commercial retail space
on the ground and second floor of the building to be located on the corner of Lake
Street and Forest Avenue and extending along Lake Street constructed in
accordance with the plans approved pursuant to the provisions hereof. The
Developer shall use its best efforts to lease the Retail Parcel to a retail tenant or
tenants with products or services desired by the Village residents as identified by
current retail leakage and sales tax deficiency data obtained from nationally
known marketing research firms and other authorized sources. The Developer
shall provide the Village every calendar quarter with a report of the leasing
activity and related information.
C.

Parking Garage Parcel.

Developer shall construct a garage

structure as part of the Project consisting of approximately 588 automobile
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parking spaces on four above ground levels and one partial level below grade
(“Parking Garage Parcel”). The Parking Garage Parcel shall include the Public
Parking Garage Parcel and all of its appurtenances. Village and Developer may
enter into an agreement to provide for the joint management and operation of the
Public Parking Garage Parcel and the balance, or any portion of the balance of the
Parking Garage Project so as to achieve operational and financial efficiencies. At
the option of the Village, exercised as provided in Section 5.5, Developer shall
retain ownership of the Public Parking Garage Parcel subject to a lease of said
parcel to the Village. Otherwise, the Developer shall convey to the Village or a
Village designated entity, a fee simple interest in the Public Parking Garage
Parcel subject to the terms and conditions of the OEA. Such conveyance shall
occur no later than the following: 1) completion of construction of the shell of the
entire project and the completion of the Parking Garage Parcel and the receipt
from the Village of a Certificate of Completion for construction of the Parking
Garage Parcel; 2) division of the Parking Garage Parcel in accordance with the
terms more fully described in Section 5.6 hereof; and 3) payment at or before
Closing of all amounts due by the Village to the Developer.
1.

Early Garage Occupancy. The Developer shall use its best

efforts to complete construction of at least the Public Parking Garage Parcel
portion of the Parking Garage Parcel to provide for public use, along with
all areas required for access and have said areas ready for temporary
occupancy within twelve (12) months following the commencement of
construction, subject to Village delays and Uncontrollable Circumstances
so that the Village may temporarily occupy the Public Parking Garage
Parcel. The Developer shall include in its construction bid request: 1) the
requirement that the Public Parking Garage Parcel (including public use of
such parcel) be completed within twelve (12) months of commencement of
construction; 2) a $500 per day penalty payable to the Village for the late
completion of the Public Parking Garage Parcel; and 3) a request for an
identification of any additional costs resulting from items (1) and (2)
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immediately above. Should the Village require completion of the Public
Parking Garage Parcel within twelve (12) months of commencement of
construction or subject it to the daily $500 penalty for late completion,
then any increased costs resulting from such requirement shall be
excluded from the cost for purposes of the maximum cost per space
provided for in Section 5.4(A). The Village may in its sole discretion
accept a bid with a completion date in excess of twelve (12) months from
the commencement of construction. Said temporary occupancy and use of
the Public Parking Garage Parcel by the Village prior to the time of its
conveyance by the Developer as provided herein, shall be subject to the
terms of a Garage License Agreement (the “Garage License Agreement”)
between the Village and the Developer per Exhibit H (2) to this
Agreement.
2.

Village Garage Improvements.

The Village and

Developer shall coordinate the location and design of all signage, security,
fixtures, equipment, floor sealants and striping necessary and desirable for
the Parking Garage Parcel, including the Public Parking Garage Parcel.
The Village shall furnish and install, at no cost to the Developer, all
signage, security, fixtures, equipment, floor sealants and striping (the
“Village Garage Improvements”) necessary and desirable to operate
the Public Parking Garage Parcel as a public parking garage and in
accordance with the OEA. The Village may, at its option, ask the Developer
to furnish and install the Village Garage Improvements subject to
reimbursement of the costs thereof by the Village. The Village Garage
Improvements shall be installed following substantial completion of the
construction of the Public Parking Garage Parcel and in any event, no later
than the day the Village opens the Public Parking Garage Parcel to the
public. If the Village is to install the Village Garage Improvements, the
Village shall coordinate such installation with the Developer so as not to
interfere with the Developer's construction of the Project.
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Section 5.2
A.

Required Actions:
Subject to the terms hereof, Developer shall acquire and the Village

shall convey all ownership and right in and to the Property.
B.

Developer shall construct the Project to obtain LEED Silver

Certification and in accordance with the Final Plans and Specifications.
Section 5.3
northeast

Streetscape Improvements.

In consideration of making the

corner of Lake Street and Forest Avenue more pedestrian-friendly, the

Developer's plan for the site shall set the building back from the Property line no less
than five feet along Lake Street and no less than five feet along Forest Avenue to permit
an expanded sidewalk width. In connection therewith, Developer will provide Basic
Streetscape between the exterior wall of the Project and the Property line in accordance
with Planned Unit Development Ordinance. The Developer shall have no obligation to
construct streetscape and public/site improvements outside of the Property except that
public sidewalks and curbs and gutters adjacent to the Development Site shall be
replaced with such materials as the Village shall have designated for balance of the block
frontage along Lake Street and Forest Avenue at the Developer's expense. If the Village
elects to provide a streetscape design for the areas adjacent to the Property in addition
to the requirement of the Planned Unit Development Ordinance and desires those areas
within the Property to be consistent with other public streetscape improvements to be
installed by the Village, the Developer will cooperate and make its streetscape
improvements consistent with those streetscape improvements installed by the Village;
provided however, to the extent that Developer incurs any additional cost to install its
streetscape improvements, such additional costs shall be a Village Reimbursed
Improvement to the Developer in accordance with Sections 5.4 and 5.5, below. Said
upgrades shall be initially identified for the entire Project prior to the final approval of
the Planned Development.
Section 5.4

Village Reimbursements to the Developer. The Village shall

reimburse Developer for the following improvements and work (the “Village
Reimbursed Improvements”), which shall be Developer's obligation to construct or
perform subject to the terms and conditions of this Agreement:
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A.

Public Parking Garage Parcel. The Developer shall design and

construct all levels of the Parking Garage Parcel at its own cost and the Village
shall reimburse the Developer for the actual cost of developing and constructing
the Public Parking Garage Parcel, on an Open-Book Basis, the cost of which shall
not exceed hard costs of $24,000 per space plus soft costs not to exceed 20% of
hard costs per space for a total cost per space not to exceed $28,800 for a
poured-in-place concrete, fully cladded, totally enclosed and mechanically
ventilated public parking garage structure of 300 parking spaces excluding: a) the
cost of land; b)permit fees for the public portion of the garage; and c)
contingency. The Developer may, with the Village’s prior written approval, which
approval shall not be unreasonably withheld or conditioned, substitute precast
for poured-in-place concrete. For purposes of calculating costs hereunder, the
allocated share of soft costs including demolition (subject to such limits as
provided in (iii) below) and site preparation, environmental, insurance,
development overhead, design, supervision cost (without mark-up), legal and
professional costs, and, if any, real property taxes, for the Public Parking Garage
Parcel improvements shall be determined as follows:
(i)

Allocated share of soft costs shall be determined as the
quotient of the Parking Garage Parcel divided by the total
Project constructed floor area then multiplied by the ratio of
spaces in the Public Parking Garage Parcel to total parking
spaces in the Parking Garage Parcel. The share of soft costs
allocated to the Village shall not exceed the soft cost cap of
$4,800 per parking space; and

(ii)

Allocated share of the Parking Garage Parcel hard costs and
furniture, fixtures and equipment (“F, F & E”) costs shall be
determined by breaking out the F, F & E costs attributed
solely to the 300 space public parking structure and
allocating them to the Village and by breaking out the F, F &
E costs attributable to the remaining 288 spaces in the
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Parking Garage Parcel and allocating them to the Developer.
All hard costs and F, F & E costs attributable to both the
Village and the Developer shall be allocated 51% to the
Village and 49% to the Developer but shall not exceed the
Village’s cap on hard costs of $24,000 per parking space.
Only those costs reasonably attributable to or necessary for
the construction of the Parking Garage Parcel shall be
deemed to be hard costs; and
(iii)

For purposes of allocating costs, to the extent that concrete
structures beneath the existing public parking garage
footprint exceed standard construction practices and cause
the total costs for demolishing the existing public parking
garage and for preparing the portion of the site beneath the
footprint of the demolished garage for construction, to
exceed $250,000, any such reasonable costs above this limit
shall be documented through photography and detailed in
writing by the Developer and paid by the Village.

B.

Cost Review during Design Phase. During the design phase,

the Developer shall meet with Village staff and or its consultants, to allow for an
open book review of the estimated construction budget for the Parking Garage
Parcel. Should the total costs per parking space exceed the total costs per parking
space set forth in paragraphs 5.4(A) or if the soft costs exceed the 20% of hard
costs, the Village may elect to exercise one of the following options (an “Option”):
(a) direct the Developer to revise the design requirements for the public spaces
such that the costs are within the amount stated above; (b) approve and accept
the higher costs; or (c) terminate this Agreement.
C.

Cost Per Space below Maximum. If the Public Parking Garage

Costs do not exceed the total costs set forth in paragraph 5.4(A), or if the Village
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chooses Option (a) or (b), the Developer shall bid the project on a Guaranteed
Maximum Price (GMP) basis and shall bring said GMP Contract to the Village for
review and approval by the Village of the Public Garage portion of the project. If
the GMP contract produces a total cost per space which is less than the maximum
costs per space set forth in paragraph 5.4(A), the Developer and the Village shall
share such savings on a prorata basis determined by the number of private and
public spaces in the Parking Garage Parcel.
D.

Cost Per Space at GMP Contract. If cost per space of the GMP

Contract exceed the costs set forth in paragraph 5.4(A), the Village may exercise
Option (a), (b) or (c).
E.

Notice of Termination and Reimbursement of Costs. If the

Village chooses to terminate this Agreement pursuant to Option (c), it shall so
notify the Developer in writing within thirty days of the date that Developer
notifies the Village of the Public Parking Garage Costs, or the GMP, as applicable.
Upon the Village's exercise of Option (c), this Agreement shall be null and void
and each party shall bear its own costs, except that the Village shall reimburse the
Developer for its costs associated with the design and cost estimating of the
Public Parking Garage Parcel incurred as of the date of the termination notice.
Such reimbursement of Developer shall occur within forty-five (45) days of
Developer providing the Village with a statement of the actual costs incurred
which are subject to the reimbursement provisions of this paragraph.
Notwithstanding any other provision of this Agreement, the maximum
reimbursement to be paid by the Village pursuant to this paragraph shall not
exceed $350,000.
F.

Village Owners Representative. During the construction phase

the Developer shall allow the Village to have an on-site “owners representative”
who shall monitor the construction of the Public Parking Garage Parcel on behalf
of the Village. The Developer shall provide said representative with access to the
payout requests, with accompanying contractor invoices and lien waivers, for
review and signoff prior to submitting said payout requests to the Village for
23

8/01/11 - 4:30 P.M. DRAFT
payment. Any and all change order requests necessitated by unforeseen
conditions arising during construction of the Public Parking Garage Parcel that
are deemed necessary by the on-site owners representative and that will cause
the agreed upon per space maximum costs set forth in paragraph 5.4(A), or
approved by the Village under paragraphs 5.4(B) or 5.4(D) to be exceeded, must
be approved by the Village in writing prior to the work being performed; which
approval shall not be unreasonably withheld or delayed. The cost of any such
change order request work carried out without approval by the Village shall be
born 100% by the Developer.
G.

Streetscape Improvements Upgrade. The Village also shall

reimburse the Developer for the cost, including design, installation and soft cost
items such as permitting, insurance, overhead and interest, of any upgrades to
the Basic Streetscape desired by the Village that are installed by the Developer on
the Property or any additional costs incurred by the Developer as provided in
Section 5.3.
H.

Land Costs. Excluded from the Village Reimbursed Improvements

shall be any allocable share of total project land costs for the Developer Land.
Section 5.5

Manner of Paying Village Reimbursed Improvements. If

the Village wishes to own the Public Parking Garage Parcel, the Village may elect to: a)
pay for the Village Reimbursed Improvements as work progresses and within thirty (30)
days of receipt of payout requests received from the Developer that include proper
construction industry standard payment requests, affidavits, waivers of lien, and
progress invoices; or b) pay for the Village Reimbursed Improvements upon the transfer
of title to the Village of the Public Parking Garage Parcel free and clear of all liens and
encumbrances other than standard title exceptions and encumbrances resulting from
this Agreement which transfer shall occur no later than thirty (30) days after the
completion of the Project

or early completion of the Public Parking Garage. For

purposes of this section “completion of the Project” shall mean when the core and shell
of all aspects of the Project have been completed and all required utility facilities and
mechanical systems are in place but prior to tenant build-out of any areas which are part
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of the Project. Notwithstanding any provision of this Agreement, at least one hundred
and twenty (120) days prior to Developer's commencement of construction of the Public
Parking Garage Parcel the Village shall make its election as to which manner of payment
as described in the first sentence of this paragraph and identify and advise in writing
Developer of the source of funds that the Village will use to pay for said construction,
said source being subject to Developer's reasonable verification as to availability. If the
Village elects to pay for the Village Reimbursed Improvements at completion of
construction as defined above, the Village commits itself to the issuance of General
Obligation bonds supported by the full faith and credit of the Village in the event that
funds are not otherwise available, to ensure payment of the Village Reimbursed
Improvements. The Village shall also be responsible for the additional financing costs
incurred by the Developer prior to the conveyance of the Public Parking Garage Parcel
to the Village. If the Village does not wish to own the Public Parking Garage Parcel, the
Village, at its option, which option shall be exercised at least one hundred and twenty
(120) days prior to Developer's commencement of construction by written notice to the
Developer, may elect as an alternative to owning the Public Parking Garage Parcel and
paying for such improvements as provided above, an alternative form of reimbursing
Developer for the Village Reimbursed Improvement provided that such alternative is of
financially equivalent terms and is subject to Developer's verification of availability to
fund construction. Among the alternatives, if the Village elects to secure a third party to
purchase, lease back and/or manage the Public Parking Garage Parcel, the Village shall
prepare and publish a Request for Proposals (“RFP”) for same. The Developer may
participate in the RFP process. The Village shall choose the proposal deemed most
beneficial to the Village from among the proposals submitted. If said third party
purchaser is not the Developer, said purchaser shall post a letter of credit for the full
cost of such improvements and in a form reasonably satisfactory to Developer
guaranteeing payment for such improvements.
Section 5.6

Developer Shall Subdivide. The Developer at its sole direction,

shall subject the Property to either the Illinois Condominium Property Act or the
creation of vertical subdivisions to effect the division of the ownership of the Property
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contemplated in the Agreement. The Village will expeditiously process any such vertical
subdivision. The costs of effectuating such division shall be included in the project soft
costs for purposes of Section 5.4 hereof. At the time of subdivision or submitting the
Property to the Condominium Property Act, the parties shall execute and deliver the
Operating Easement Agreement in substantially the form of Exhibit K.

ARTICLE 6. ACQUISITION OF THE PROPERTY
Section 6.1

Closing.

Closing on the conveyance of the Property to the

Developer (the “Closing”) shall occur no later than sixteen (16) months after the
effective date of the Amended Planned Unit Development for the Project and shall be no
later than sixty (60) days following satisfaction or waiver of Conditions Precedent to
Closing as set forth in Article 7 below, provided that Closing shall occur sooner upon the
Developer's request (the “Closing Date”). Closing shall be held at the Chicago Loop
office of Chicago Title and Trust Insurance Company or as otherwise agreed to by the
parties. The Closing may be extended by mutual written consent of the Parties.
Notwithstanding any other provision of this Agreement, without notice and without
curative period, this Agreement shall terminate if the Developer has not satisfied all of
the Conditions Precedent for Closing

within sixteen (16) months of the Amended

Planned Unit Development for the Property or agreed extended date for Closing, if any;
provided, however, that the Village shall give Developer notice at least sixty (60) days
prior to such sixteen (16) month anniversary of the effective date of the Amended
Planned Unit Development of any Conditions Precedent for Closing which have not
been satisfied as of the date of said notice. If this Agreement terminates pursuant to this
section, each party shall bear its own costs and risks and neither shall have any further
monetary or other obligation to the other.
Section 6.2

Conveyance by Special Warranty Deed.

At Closing, the

Village shall convey to Developer, by special warranty deed, all of the Village's rights,
title and interest to the Property, subject to Permitted Exceptions.
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Section 6.3

Purchase Price for the Property. To facilitate development of

the Project, at Closing, the Village shall convey the Property to the Developer for One
Dollar, recognizing that but for the contribution of the Property to the development,
construction of the Project would not be viable.
ARTICLE 7. CONDITIONS PRECEDENT TO CLOSING
The following conditions shall be complied with within the time periods set forth
below or, if no time period is specified, at or prior to the Closing Date:
Section 7.1

Financing. The Developer shall have furnished to the Village no

more than thirty (30) and no less than fifteen (15) days prior to Closing, proof
reasonably acceptable to the Village that the Developer has equity and lender financing
in the amounts set forth in Exhibit C to complete the Project and satisfy its obligations
under this Agreement. The equity and lender financing shall be reaffirmed at Closing. If
a portion of such funds consists of lender financing, the Developer shall have furnished
proof as of the Closing Date that the proceeds thereof are available to the Developer as
needed and are sufficient (along with the Equity set forth in Exhibit G) to complete the
Project. To confirm lender financing, the Developer shall furnish a copy of the Financing
Agreement and a letter in form and substance satisfactory to the Village addressed to
Village from a lender (the “Lender”) stating that:
A.

The Lender has issued to Developer a commitment to finance the

acquisition and construction of the Project by lending no less than the amount
required for acquisition of the Property and construction of the Project
(“Financing Agreement”);
B.

The Financing Agreement remains in full force and effect, the

Developer is not in default thereunder and the Lender is aware of no default
thereunder; and
C.

The Financing Agreement will expire by its terms, irrespective of

any option to renew, no earlier than the anticipated completion of construction of
the Project.
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The Financing Agreement is proprietary and confidential and shall not be
publicly disclosed, except as required by law.
Section 7.2

Insurance. The Developer, at its own expense, shall have insured

the Property and the Developer Land in accordance with Article 17 hereof. At least one
(1) business day prior to the Closing, certificates required pursuant to Article 17 hereof
evidencing the required coverages shall have been delivered to Village.
Section 7.3

Financial Statements. Prior to the Effective Date and again no

less than fifteen and no more than thirty days prior to the Closing Date, the
Developer and the Developer's parent entities shall have provided the Village with a
Financial Statement as of the end of the most recent fiscal year. The Developer shall
provide an audited Financial Statement if its statements are audited or a certified
Financial Statement by an appropriate official of the Developer, if unaudited. Any
Financial Statements that are provided shall be considered proprietary and confidential
and shall not be publicly disclosed, except as required by law.
Section 7.4

Litigation. The Developer shall provide to the Village, prior to the

Effective Date and again at least ten (10) business days prior to the Closing Date, a
description of all pending or threatened litigation or administrative proceedings
involving the Developer specifying, in each case, the amount of each claim, an estimate
of probable liability, the amount of any reserves taken in connection therewith and
whether (and to what extent) such potential liability is covered by Insurance.
Section 7.5

Developers Deposit. Immediately prior to the Effective Date, the

Developer shall provide the Village with copies of the Corporate Documents and
Disclosure Statements required in Subsections A and B below. At Closing, the Developer
shall deposit all of the following with Escrowee:
A.

Corporate Documents. The Developer shall provide a copy of its

Articles of Organization containing the original certification of the Secretary of
State of its state of formation; current certificates of good standing from the
Secretary of State of its state of formation and all other states in which the
Developer is qualified to do business; a secretary's certificate in such form and
substance as the Village Attorney may require; a certified copy of its bylaws or
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operating agreement; and such other organizational documentation as the Village
may request and copy of authorizing resolutions of Developer.
B.

Disclosure. Immediately prior to the Effective Date the Developer

shall furnish the Village with a statement disclosing the identity of all persons
holding an ownership interest in the Developer and the percentage of such
interests, said disclosure to be in a form reasonably acceptable to the Village.
C.

Opinion of the Developer's Counsel. On the Closing Date, the

Developer shall furnish the Village with an opinion of counsel, substantially in
the form attached hereto as Exhibit I.
D.

ALTA. ALTA loan and extended coverage statement.

E.

Due Diligence Searches. Searches of the Developer (UCC, State,

and federal tax lien, pending litigation and judgments in Cook County and the
U.S. District court for the Northern District of Illinois, and bankruptcy) showing
no material liens, litigation, judgments or filings, as reasonably determined by
the Village.
F.

Reconveyance Deed. Subject to the Village's election pursuant

to Section 5.06, a Warranty Deed reconveying the Property to the Village, with a
legal description of said parcel approved by the Village Attorney
Section 7.6

Joint Deposits. Village and Developer shall jointly deposit with

Escrowee state, county, and Village transfer tax declarations, a closing statement, and
this executed Agreement with all exhibits thereto and a reconveyance escrow agreement
for the reconveyance of the Public Parking Garage Parcel to the Village in accordance
with this Agreement.
Section 7.7

Village Deposits.

At Closing, the Village shall deposit the

following:
A.

The Deed. The Special Warranty Deed conveying the Property.

B.

Real Estate Taxes. Real Estate Taxes then due and payable, if

any, and all such other taxes, assessments, liens and charges of whatever nature
which are then due and payable or which shall be due and payable at any time in
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the future and which affect the Property shall be paid in full and removed as a
lien or charge against the Property prior to delivery of the Deed.
C.

Affidavit of Title. An Affidavit of Title.

D.

IRS Documentation.

All documentation required by Section

1445 of the Internal Revenue Code of 1986, as amended from time to time,
including without limitation, an affidavit from Village that it is not a “foreign
person” as defined in such Code.
E.

GAP Undertaking. A GAP undertaking.

F.

Title Policy. The Title Policy in the amount of $3,000,000and

any ALTA loan and extended coverage statement, along with utility letters and
other items required by the Title Insurer to insure over each of the five (5)
general exceptions, as contained in the Title Commitment, subject only to the
Permitted Exceptions (the “Title Policy”).
G.

Closing Costs. The Village shall bear all costs and charges in

connection with the issuance of the Title Policy, the costs of recording this
Agreement and any other release or conveyance documents necessary' to convey
fee simple title to Developer as provided herein. Developer shall bear all costs and
charges in connection with recordation of the deed and any security documents
for any mortgage financing it obtains. Except to the extent provided herein to the
contrary, Village and Developer shall share equally all escrow fees in connection
with the Deed and Money Escrow and other closing costs charged by Title
Company or Escrowee which are customarily divided between a seller and
purchaser of real estate.
Section 7.8

Recording and Filing. The Village shall cause this Agreement,

certain exhibits (as specified by the Village Attorney), all amendments and supplements
hereto to be recorded and filed immediately after the Effective Date hereof in the
conveyance and real property records of the county in which the Project is located for
both the Property and the Developer Land. The Village shall pay all fees and charges
incurred in connection with any such recording. Upon recording, the Village shall
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immediately transmit to the Developer an executed original of this Agreement showing
the date and recording number of record.
ARTICLE 8. THE PROJECT DESIGN AND APPROVAL SCHEDULE.
Section 8.1
A.

Plans.
Conceptual Plan Approval. The Developer has delivered to the

Village amended conceptual plans, which include an amended site plan and
elevations of the Project, dated ______________, and attached as Exhibit B
(the “Amended Conceptual Plans”). The amended conceptual plans are
substantially the same as the original conceptual plans except that the “punch
window opening” design on a portion of the façade has been replaced with a glass
façade which will allow increased light in apartment units and the pool previously
designed for the parking garage roof is replaced with a green roof. The Village has
approved same solely for purposes of this Agreement and such approval shall not
constitute approval under the Village Zoning Ordinance or other provisions of its
Municipal Code.
B.

Submission

of

Plans

and

the

Amended

Planned

Development Application. The Village previously approved on March 18,
2010 and thereafter amended on March 7, 2011 a Planned Development (the
“Planned Development”) governing the Property and the Developer Land.
Construction of the Project as herein defined requires an amendment of the
Planned Development. Within sixty (60) days after the Effective Date hereof,
Developer shall submit a complete application to amend the previously approved
Planned Development for the Project, pursuant to the requirements of the Village
Zoning Ordinance relating to Planned Developments for processing by the
Village, consistent in all material respects with this Agreement (the “Amended
Planned Development”). In addition to any requirement in this Agreement,
the Project requires an amendment to the previously approved planned
development in accordance with the Village of Oak Park Zoning Ordinance. This
entails the completion of the application and hearing process before the Plan
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Commission, a recommendation from the Plan Commission to the President and
Board of Trustees to approve or disapprove the amendment which may or may
not include additional conditions and requirements, and ultimately the final
decision

of

the

President

and

Board

of

Trustees

based

upon

the

recommendations of the Plan Commission to approve or disapprove the
amendment. Approval shall result in the adoption of an Ordinance by the Board
with or without conditions and additional requirements. Any material changes,
conditions or additional requirements resulting from the amendment approval
process shall be subject to the Developer's approval. Disapproval by the Village
prohibits the resubmission of the same or similar application for one (1) year.
Should the amendment be disapproved by the Village or should the Village
impose any changes, conditions or additional requirements which reasonably can
be determined to cause a material change in the Project or its financial viability,
the Developer, at its sole discretion, may void this Agreement.
C.

Required Plans and Elevations.

The plans and elevations

submitted as provided for in Section 8.1(B) shall include:

D.

(i)

A Site Plan;

(ii)

Elevations (north, South, East, West) of the Project;

(iii)

A Streetscape Plan; and

(iv)

A description of exterior building materials.

Requirements for Plans. The plans referred to in this Section

shall contain each of the elements and conform at minimum to the requirements
and descriptions set forth below:
(i)

Amended Site Plans. An amended dimensioned site plan of

minimum scale of one (I) inch equals forty (40) feet indicating the
arrangement and tentative location and setbacks of all proposed uses,
including buildings, signs, open space, parking and loading areas,
pedestrian areas and walkways, vehicular and pedestrian points of access
and flow, easements, natural topographic features, and utilities
substantially as depicted on Exhibit B.
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(ii)

Amended Building Elevations. Architectural renderings

of all elevations of any proposed building(s) or perspective drawings of the
same including its relationship to the surrounding environment,
indicating materials and dimensions and supplying samples of materials.
Refuse enclosures as well as both ground-based and roof-based
mechanical and electrical equipment, shall be screened in material and a
style compatible with the proposed building substantially as depicted on
Exhibit B.
(iii)

Amended Landscape Plan. The amended landscape plan

shall include a green roof on top of the parking structure to replace the
previously designed rooftop pool and shall be prepared in the same scale
as the Site Plan and shall depict the approximate location, common name
of species, and size of all proposed plantings with a summary list of the
quantity, species and size of all plantings shall also be provided. The plan
shall provide for high quality landscaping for the Project. If applicable any
irrigation systems or maintenance provisions shall also be indicated. The
Landscape Plan shall provide for seasonal flower plantings, to be changed
no less than three times a year. Each element of this landscaping plan shall
be designed by an Illinois licensed landscape architect.
(iv)

Streetscape

Improvements

shall

be

Improvements.
landscaped

and

The

Streetscape

pedestrian-friendly

with

complementary street furniture including bicycle racks and public seating
areas. Plans for the Streetscape Improvements shall be substantially as
depicted on Exhibit B.
(v)

Exterior Lighting Plan. Exterior lighting plan of the same

scale as the site plan which shall indicate the location of all exterior
lighting proposed for the site. The proposed photo metrics level of
illumination), as well as the approximate design details of all exterior light
sources shall be provided, including without limitation, light color, height
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of light fixtures, and illustration of the design, and shall meet Village code
requirements. Screening of the light sources shall also be shown.
Section 8.2

Approved Plans and Elevations. The plans and elevations as

approved by the Village in the amended planned development ordinance shall be the
“Approved Plans and Elevations” for the Project.
Section 8.3

No Material Changes. Prior to Completion of the Project, the

Developer shall not cause any material change to the Plans, including, without
limitation, changes that would: (a) change the total square footage of any use, other than
the Parking Garage Parcel, by more than ten percent (10%); or (b) delay the Substantial
Completion of the Project in excess of six (6) months subject to Uncontrollable
Circumstances and Village caused delays; or (c) change exterior building materials. With
respect to any material change the Developer shall not authorize or permit any such
change prior to the receipt by the Developer of the Village's written approval, which
approval shall not unreasonably be conditioned, withheld, or delayed. In the event the
Developer requests a Modification to the Approved Plans, the Village shall review and
approve such requests within twenty-one (21) days of such request. Should the Village
fail to respond within the twenty-one (21) day period, such request shall be deemed
approved.
ARTICLE 9. PERMITS
Section 9.1

Submittals for Permits. Final building plans and specifications for

the construction of the Project (“Final Plans and Specifications”) shall be prepared
in substantial accord with the Approved Plans and Elevations and submitted to the
Village Building Department for review and approval prior to construction and within
one hundred and eighty (180) days of the Village Boards action on the Amended
Planned Development Ordinance. Approval by the Village Board of the Approved Plans
and Elevations shall not be deemed to preclude any necessary review and approval of
the Final Plans and Specifications by the Building Department prior to the issuance of
required building permits.
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Section 9.2

Building Permit Fees. The Developer will pay all of the Project's

building permit, plan review, and inspection fees except those associated with the public
portion of the parking garage which shall be waived per Section 5.4A herein. The Village
will also waive any and all Village impact fees and/or other miscellaneous Village fees
associated with the development of the Project as well as all Village imposed fees
associated with Village Reimbursed Improvements. The Developer shall pay all utility
connection fees and usage rates and charges including any and all Metropolitan Water
Reclamation District of Greater Chicago and Illinois Department of Transportation fees,
rates, and charges for the Project except for those that are part of the public portion of
the parking garage parcel which shall be paid by the Village per the allocation formula in
Section 5.4A herein. All fees paid to the Village may be used by the Village to contract
with outside plan review and inspection firms.
ARTICLE 10. CONSTRUCTION COMMENCEMENT, COMPLETION AND
REGULATIONS
Section 10.1 Commencement

of

Construction.

The

Developer

shall

commence construction of the Project, or the initial phase thereof, within sixty (60) days
of Closing; provided that the Village has complied with the provisions of Section 5.5.
Should the Village not have complied with the provisions of Section 5.5, the date by
which Developer must commence construction as provided in this Section 10.1 shall be
extended one day for each day of the Village's noncompliance with Section 5.5.
Section 10.2 Completion of Construction. Subject to Section 5.1(C)(1), the
Developer shall complete the Project within thirty-six (36) months of the adoption of
the amended planned development ordinance, subject to Uncontrollable Circumstances
and delays caused by the Village. For the purpose of Section 10.12, a residential unit will
be considered complete if it has been completed with the exception of cabinetry, finish
flooring, wall finishes, plumbing fixtures and kitchen appliances; and a retail space will
be considered complete if the tenant space is complete except for tenant improvements.
Notwithstanding the foregoing, construction will not be considered complete if common
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elements (including without limitation lobbies and recreational facilities), fire and life
safety systems, elevators, or pressurized stair corridors are incomplete.
Section 10.3 Hours of Construction. Developer shall abide by the following
construction hours: Monday through Friday 7:00 a.m. to 6:00 p.m., Saturday 8:00 a.m.
to 5:00 p.m. With the agreement of the Village and the Developer, construction hours
may be adjusted to expedite the construction schedule. Sunday construction and later
evening hours shall be permitted for work to be performed on the interior of the
building once the building is enclosed.
Section 10.4 Developer's Continuing Obligation. The Developer will work
with the Village to resolve construction impacts that affect the neighborhood throughout
the period of construction including participating in neighborhood meetings.
Section 10.5 Maintenance of Pedestrian Passage. Unless otherwise agreed
and provided such can be achieved in a safe and reasonable manner and not materially
interfere with the process of construction, Developer shall at all times during
construction maintain a ten (10)-foot passageway for the safe unobstructed passage of
pedestrians from Lake Street south of the construction site to Forest Avenue west of the
construction site via such passageway. If construction requires the temporary closure of
the minimum passageway, the Developer shall give no less than five (5) business day's
notice of its desire to cut off access for a temporary period to the Village. If the Village
Director of Building and Property Standards believes that such passageway will not be
safe without the use of overhead protection, guardrails, and canopies, he may require
the Developer to use such to maintain the passageway.
Section 10.6 Job

Safety

Plan,

including

Material

Staging

and

Construction Worker Parking. The Developer and the Village shall cooperate to
assure that construction of the Project is carried out in a manner that minimizes the
negative impact and inconvenience to the neighborhood and surrounding community.
The Parties shall confer and agree upon procedures governing staging, staging areas,
traffic controls, construction boundaries, worker parking, and other matters that relate
to the construction. Building permits for the project shall not be issued until the
Developer has submitted and received approval from the Village of plans for material
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staging and construction worker parking. These plans shall be included as components
of the Job Site Safety Plan required as part of the Building Permit Process. The
construction worker plan must include an estimate of the number of workers who will
be on the site during the various phases of construction (shown via phase and by month)
and, show proof of the Developer having obtained off-site parking for all construction
workers whose vehicles cannot be located on the site during a specific phase or month.
The Village will work with the Developer in identifying solutions and potential locations
for construction worker parking. Any costs associated with transporting workers
to/from an off-site location to the project site shall be borne by the Developer.
Section 10.7 Progress Reports and Survey Updates. The Developer shall
attend a weekly construction progress meeting with the Village and provide the Village
with written quarterly progress reports accompanied by photos detailing the status of
the Project, including a revised completion date, if necessary (with any change in
completion date requiring Village's written approval pursuant to this Agreement). The
Developer must also deliver to the Village written annual progress reports detailing
compliance with the MBEIWBE requirements of this Agreement.
Section 10.8 Barricades.

Prior to commencing any construction requiring

barricades and subject to Section 10.5, the Developer shall at its expense install
reasonable and customary construction barricades of a type and appearance satisfactory
to the Village and constructed in compliance with all applicable federal, state or Village
laws, ordinances and regulations. As part of the permit review process undertaken prior
to building permit approval, the Village retains the right to approve the maintenance,
appearance, color scheme, painting, nature, type, content and design of all barricades
which approval shall not be unreasonably withheld, conditioned or delayed.
Section 10.9 Signs. The Developer may erect signs on the Property during the
construction of the Project of a size and of a style in conformity with the Village's sign,
zoning and building codes. During the construction of the Project, the Developer shall
have prominently displayed at the Project site, along side of the name and number of a
Village contact person, the name and phone number of a contact person who is
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authorized to respond to neighboring property owners and the community at large
regarding questions relative to the Project.
Section 10.10

Utility Connections. The Developer may connect all on-site water and

sanitary storm sewer lines constructed on the Property to Village utility lines existing on
or near the perimeter of the Property, provided the Developer first complies with all
Village requirements governing such connections, including the payment of customary
fees and costs related thereto.
Section 10.11 Indemnity. Except with respect to matters that arise out of the
willful misconduct or negligence of the Village, its trustees, agents, contractors and/or
employees, Developer shall indemnify, defend and hold the Village harmless from and
against any costs, damages, liabilities, claims, suits, actions, causes of action and
expenses (including without limitation, reasonable attorneys' fees and court costs)
suffered or incurred by the Village arising from or in connection with (i) the work
performed by the Developer, its agents, contractors and/or employees under this
Agreement,

or

in

Developer’s

breach

of

this

Agreement;

or

(ii)

material

misrepresentations or omissions by Developer in this Agreement or any of Developer's
Financials or (iii) the failure of Developer to cure or otherwise correct any material
misrepresentations or omissions of Developer in this Agreement or any other agreement
relating hereto including the Developer's financials; (iv) any violation, which occurred
during the time Developer owned and/or controlled, as applicable, the Property, of any
applicable statute, rule or regulation for the protection of the environment
(“Environment Violation”), which occurs or is alleged to occur upon the Property or
in connection with the imposition of any governmental lien for the recovery of
environmental clean-up costs expended by reason of Environmental Violation; provided
that to the extent that the Village is strictly liable or alleged to be strictly liable in respect
to the Property under any such environmental statute as a result of the Environmental
Violation, Developer's obligation to the Village under this indemnity shall likewise be
without regard to fault on the part of Developer, who will also indemnify the Village with
respect to the Environmental Violation which results in liability to the Village. The
indemnity in subsection (iv) shall not apply to any act or omission resulting in the
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Environmental Violation which arises from the Village's own negligence or which arose
upon any portion of the Property prior to the date upon which Developer acquired title
thereto or control thereof. Further and notwithstanding the foregoing indemnifications,
Developer shall owe Village no indemnity obligation for (i) claims or causes of action,
the facts of which arose prior to the Closing Date, or (ii) claims that result from the
Village's breach of this Agreement, or (iii) claims that result from the Village's RFP or
entitlement process.
Section 10.12 Certificate of Completion. After completion of the construction
of the Project in accordance with this Agreement and, if applicable, conveyance of the
Public Parking Garage Parcel to the Village, the Village shall promptly, at Developer's
request and in accordance with then generally applicable Village ordinances, furnish
Developer with an appropriate instrument so certifying such completion (“Certificate
of Completion”). With the exception of the covenants set forth in Sections 12.10 and
13.3, the Certificate of Completion shall be a conclusive determination of satisfaction
and the termination of the covenants in this Agreement. The Certificate of Completion
shall be in such form as will enable it to be recorded with the Cook County Recorders'
Office. The Village shall respond to Developer's written request for a Certificate of
Completion within thirty (30) days after the Village's receipt thereof, either with the
issuance of a Certificate of Completion or with a written statement indicating in
adequate detail how Developer has failed to complete the Project in conformity with this
Agreement, and what measures or acts will be necessary, in the reasonable opinion of
the Village, for Developer to take or perform in order to obtain the Certificate of
Completion. If the Village requires additional measures or acts of Developer to assure
compliance, Developer shall resubmit a written request for a Certificate of Completion
upon compliance with the Village's response as given above.
A.

Liquidated Damages. The Developer shall pay liquidated damages

in the amount of Five Hundred Dollars ($500.00) per day for every day beyond
the Completion Date that the project remains incomplete and not eligible for the
issuance of a Certificate of Completion per Section 10.12 herein. In the event of
such delay, the Village may draw or make multiple draws from time to time upon
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the Letter of Credit (or other financial guarantee provided for in Section 12.3) for
payment of liquidated damages pursuant to this Section. The damages to the
Village on account of the delay in the satisfaction of the conditions for issuance of
the Certificate of Completion are not capable of precise calculation, but the
parties agree that the liquated damages provided herein fairly represent the
damages incurred by reason of the delay. Nothing herein is a limitation on the
Village's remedies or recovery of damages for any default of the Developer except
those solely arising from delay in the Project's satisfaction of the conditions of the
issuance of the Certificate of Completion. Nothing herein limits the Village's draw
on the financial guarantee provided in Section 12.3 for any other purpose or
default, nor is the Village's recovery for delay or default limited to the financial
guarantee provided in Section 12.3.
ARTICLE 11.
NON-DISCRIMINATION AND MBE/WBE
Section 11.1 Employment Opportunity. The Developer, on behalf of itself
and its successors, assigns and Developer Affiliates, hereby agrees, and shall
contractually obligate its or their various contractors, subcontractors or any Affiliate of
the Developer operating on the Property (collectively, with the Developer, the
“Employers” and individually an “Employer”) to agree, that for the Term of this
Agreement with respect to Developer and during the period of any other party' s
provision of services in connection with the construction of the Project or occupation of
the Property, as follows:
A.

No Discrimination in Employment. No Employer shall

discriminate against any employee or applicant for employment based upon race,
religion, color, sex, national origin or ancestry, age, disability, sexual orientation,
military discharge status, marital status, parental status or source of income.
Each Employer shall take affirmative action to ensure that applicants are hired
and employed without discrimination based upon race, religion, color, sex,
national origin or ancestry, age, disability, sexual orientation, military discharge
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status, marital status, parental status or source of income and are treated in a
non-discriminatory manner with regard to all job-related matters, including
without limitation: employment, upgrading, demotion or transfer; recruitment or
recruitment advertising; layoff or termination; rates of payor other forms of
compensation; and selection for training, including apprenticeship. Each
Employer agrees to post in conspicuous places on the job site, available to
employees and applicants for employment, notices to be provided by the Village
setting forth the provisions of this nondiscrimination clause. In addition, the
Employers, in all solicitations or advertisements for employees, shall state that all
qualified applicants shall receive consideration for employment without
discrimination based upon race, religion, color, sex, national origin or ancestry,
age, disability, sexual orientation, military discharge status, marital status,
parental status or source of income.
B.

Training Opportunities. To the greatest extent feasible, each

Employer is required to present opportunities for training and employment of
low-and moderate-income residents of the Village and preferably of the
Redevelopment Area; and to provide that contracts for work in connection with
the construction of the Project be awarded to business concerns that are located
in, or owned in substantial part by persons residing in, the Village and preferably
in the Redevelopment Area.
C.

Compliance with Employment Laws. Each Employer shall

comply with all federal, state and local equal opportunity employment Laws,
statutes, rules and regulations, including but not limited to the Village's Human
Rights Ordinance, the Cook County Human Rights Ordinance and the Illinois
Human Rights Act, 775 ILCS 5/1-101 et seq. (1993), and any subsequent
amendments and regulations promulgated thereto.
D.

Response to Village Inquiries. Each Employer, in order to

demonstrate compliance with the terms of this Section, shall cooperate with and
promptly and accurately respond to inquiries by the Village, which has the
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responsibility to observe and report compliance with equal employment
opportunity regulations of federal, state and municipal agencies.
E.

Employment Terms to be Included in Subcontracts. Each

Employer shall include the foregoing provisions of subparagraphs (A) through
(D) in every contract entered into in connection with the Project, and shall
require inclusion of these provisions in every subcontract entered into by any
subcontractors, and every agreement with any Affiliate operating on the Property,
so that each such provision shall be binding upon each contractor, subcontractor
or Affiliate, as the case may be.
F.

Remedies for Violation of Employment Obligations. Failure

to comply with the employment obligations described in this Article shall be a
basis for the Village to pursue remedies under the default provisions of this
Agreement.
Section 11.2 No Discrimination in Sale or Lease. The Developer shall not
discriminate based upon race, color, religion, sex, national origin or ancestry, age,
disability, marital status, parental status or sexual orientation in the sale, lease or rental,
or in the use or occupancy of the Project or any improvements located or to be erected
thereon, or any part thereof.
Section 11.3 Minority and Women Owned Business Participation.
Developer shall use its best efforts to contract with minority and women-owned
firms certified as such either by the City of Chicago, County of Cook or the State of
Illinois, to perform work equal to at least fifteen percent (15%) of the total construction
cost of the Project less all committed outside professional services and project lenders as
of the date of this Agreement. The Developer shall document its good faith efforts to
obtain “minority and women business enterprise” (“MBE/WBE”) participation in the
Project. Criteria which the Village shall consider in assessing the Developers' efforts
shall include, without limitation, the following:
A.

Advertising MBE/WBE Opportunities. Advertising in forms

of media, including one or more daily newspapers and/or trade publications,
reasonably identified by the Village and/or an established MBE/WBE assist
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agency or agencies identified by Village, as likely to have a positive impact on
MBE and WBE participation in the bidding process for the Project;
B.

List of MBE/WBE Contractors. Creation and maintenance of a

comprehensive list of certified MBE and WBE contractors, derived from the
State, County and City of Chicago directories, the Village, or other MBE/WBE
assist agencies identified by Village, from which the Developer actively seeks
certified MBE and WBE sub-contractor participation in the Project;
C.

MBE/WBE Assistance Agencies.

Using the services and

assistance of the Village Engineer and other established MBE/WBE assist
agencies identified by Village to obtain MBE/WBE participation in the Project (a
list of such assist agencies is available from the Village Engineer);
D.

Written MBE/WBE Solicitation.

Making timely written

solicitations of available MBE’s and WBE’s, certified in the above-referenced
directories as providers of relevant services; and providing all subcontractors,
including MBE and WBE contractors, with an equal opportunity to review and
obtain relevant plans, specifications or terms and conditions of the subcontract to
enable them to prepare an informed response to a subcontractor solicitation;
E.

Solicitation Follow Up.

Following up initial solicitation of

MBE’s and WBE's by contacting them to determine if the enterprises are
interested in making bids; and
G.

Assistance to MBE/WBE's.

Participation in reasonable

business development activities which expand MBE and WBE capability, capacity
and opportunity, such as management and technical assistance, bonding
assistance and the establishment of mentor-protege relationship or joint ventures
with MBE/WBE’s.
Village and Developer acknowledge that Developer shall not be obligated to
solicit bids from more than three (3) sub-contractors with regard to the following major
trades, of which, not less than one (1) shall be solicited from MBE and/or WBE certified
contractors: concrete, steel, utilities, site work, electrical, plumbing, carpentry, roofing,
painting, window & door installation.
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After Closing, the Developer (or an agent appointed by Developer to manage the
process for MBE/WBE participation) shall submit an initial report at the time of
commencement of construction, annual reports thereafter and a final report at
completion of construction to the Village Manager and/or his designee. Each report will
be reviewed by the Village Manager and/or his designee and will be deemed acceptable
unless the Village shall issue written objection thereto within five business days after
receipt. The Developer shall also document in the report actual MBE and WBE
participation in the Work by identifying the MBE and WBE source of certification and
providing copies of such certification and providing copies of such certification when
requested and the amount of the MBE and WBE contract. Finally, the Developer shall
document in the report the stated reasons for non-compliance by the Developer and/or
non-participation from MBE/WBE subcontractors, which shall be interviewed by the
Developer with regard to same. Failure of the Developer to provide evidence of, and/or
document, its good faith efforts shall be construed as a non-monetary default under this
Agreement and will not constitute a default as defined in this Agreement. If Developer is
notified by the Village of non-compliance with this provision of this Agreement and
intentionally does not cure or begin to cure said non-compliance within forty five (45)
days, then the Village may elect to penalize the Developer a maximum of $1,000 per day
for ongoing non-compliance. At such time that the Developer corrects the noncompliance and begins proper record keeping and reporting to the Village, the penalties
will cease until such time that further non-compliance is notified in writing to the
Developer by the Village.
Section 11.4 MBE/WBE Incentive Payments. The Village will provide the
Developer with the following incentives in the event that the Developer is able to achieve
MBE/WBE participation in the performance of the work at the following levels:
If at least 20%, $20,000
If at least 25%, $25,000
If at least 30%, $30,000
If at least 35%, $35,000
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Total MBE/WBE participation in the work shall be determined at the completion
of the Project and will result in a cash payment of the incentive to Developer within
thirty (30) days of issuance of the Certificate of Completion.
ARTICLE 12. DEVELOPER OBLIGATIONS
Subject to the terms and provisions of this Agreement, Developer shall have the
following additional obligations with respect to the Project:
Section 12.1 Preliminary Project Budget.

A preliminary project budget

setting forth line item cost budget with respect to the acquisition, design, construction
and development of each aspect of the Project (“Project Budget”) is attached hereto as
Exhibit C.
Section 12.2 Project Schedule. A preliminary schedule with respect to the
completion of each material aspect of the Project (“Project Schedule”) is attached
hereto as Exhibit D. Developer shall commence and complete the Project as set forth in
the Project Schedule, subject to the terms and provisions of this Agreement and subject
to Uncontrollable Circumstances and Village caused delays.
Section 12.3 Financial Guarantee.

At Closing, Developer shall provide a

financial instrument, in the form of a surety bond, certificate of deposit, or letter of
credit, acceptable to the Village, guaranteeing the completion of the entire Project in the
amount of $1,000,000.The bond or other guarantee shall be released and terminated
the earlier of (i) issuance of the Certificate of Completion for the entire Project and
conveyance of the Parking Garage to the Village or (ii) termination of this Agreement as
provided herein.
Section 12.4 Financing Plan. Prior to Closing, a Financing Plan updating the
plan submitted as Exhibit G, and complying with the requirements of Section 7.1,
identifying sources and amounts of financing for the payment of amounts set forth on
the Project Budget (Exhibit C), which are the responsibility of the Developer
(“Financing Plan”), shall be available for review by the Village. The Developer
represents that the Financing Plan represents in good faith the Developer's ability to
finance the Project. Developer shall notify the Village and request approval for the
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Financing Plan prior to any material changes. Developer shall provide the Village with a
copy of the Developer's construction loan commitment as a condition to Closing. Said
terms are propriety and confidential and shall not be publicly disclosed, except as
provided by law.
Section 12.5 Construction of the Project. Developer covenants to construct
the Project as described in this Agreement. Developer shall develop the Project with the
materials, specifications and workmanship referenced and required herein and in
accordance with the standard for the commercial and residential industry for
comparable LEED Silver Certified properties.
Section 12.6 Covenant

to

Redevelop,

Commence

and

Complete.

Developer shall construct, or cause the construction of, each aspect of the Project
in substantial accordance with the Final Plans and Specifications submitted for building
permits thereunder, with respect to the Project, within the time periods specified in the
Project Schedule and in material compliance with all applicable laws, rules, regulations
and ordinances, subject to (a) the completion by the Village of its obligations that may
be conditions thereto, (b) the issuance of permits, licenses and approvals for which
timely application is made, (c) Uncontrollable Circumstances (collectively, the
“Permitted Delays”), and (d) satisfaction or waiver of the contingencies which would
entitle Developer to terminate this Agreement. Subject to the terms, conditions and
contingencies contained in this Agreement, Developer shall commence and shall
complete the construction of the Project in accordance with this Agreement. Developer
shall use commercially reasonable efforts to cause the Project to be completed by
licensed contractors, and shall comply with all requirements of its construction lenders.
Section 12.7 Payment of Charges/Village Payment. Developer shall pay
when due, or if not known to be due, then within a reasonable time after such amounts
are known to be due, all Charges (hereinafter defined) arising or incurred from and after
the date hereof with respect to the Project. In the event, at any time or times after the
date hereof and prior to Completion, Developer shall fail to pay, bond or insure over the
Charges, Developer shall so advise the Village thereof in writing, and the Village may,
without waiving or releasing any obligations or liability of Developer under this
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Agreement, in its sole discretion, make such payment, or any part thereof, obtain a
discharge, bond or insure over, or take any other action with respect thereto which the
Village deems reasonable advisable or permissible, including, without limitation, no
action if not due during the period of any protest period properly invoked by Developer.
All sums so paid by the Village and any expenses, including reasonable attorneys' fees,
court costs, expenses and other charges relating thereto, shall be payable by Developer
to the Village within thirty (30) days after written demand. As used herein, the term
“Charges” shall mean all national, federal, state, county, Village, municipal and/or
other governmental (or any instrumentality, division, agency, body or department
thereof) taxes, levies, assessments, charges, liens claims or encumbrances or nongovernmental claims or liens caused by the acts of Developer or its agents upon and/or
relating to the Project which directly affect any interest of the Village in the Project, and
which are not otherwise the obligation of the Village. Any payment made by the Village
on behalf of the Developer or the Project shall be a lien on the Property.
Section 12.8 Compliance with Laws. The Project shall be constructed and
completed in accordance with the requirements of this Agreement and shall be in
conformity with all applicable laws, ordinances and regulations, as modified by the
terms of this Agreement. Developer shall be governed by, and shall use its best efforts to
adhere to and obey any and all applicable federal, state and local laws, statutes,
ordinances, rules and regulations applicable to the Project as may be applicable from
time to time.
Section 12.9 Developer Meetings and Cooperation. The Developer shall
meet with and make presentations to the Village and meet with and make presentations
to residents of the area around the Property as the Village shall deem reasonably
necessary and desirable, to present and explain all or any portion of the Project, at times
mutually agreeable to the parties.
Section 12.10

Sales Tax Reports. The Developer covenants that it shall

furnish or cause the tenants of the Retail Parcel to submit to the Village copies of the
tenants' monthly and annual sales tax reports as filed with the Illinois Department of
Revenue. The terms of this Section shall be incorporated in the leases for the Retail
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Parcel and shall survive the issuance of the Certificate of Completion. To the extent the
documents submitted to the Village pursuant to this paragraph are not considered
public documents pursuant to State Freedom of Information or other laws, they shall be
deemed confidential and proprietary. This covenant shall survive the issuance of the
Certificate of Completion.
Section 12.11 Restrictions/Additional Covenants. Developer shall construct
and operate the Property in accordance with the uses set forth herein, and shall observe,
and cause its contractors, agents and employees and tenants to observe all restrictions
and covenants set forth in this Agreement
Section 12.12 Maintenance and Demolition of Developer's Existing
Improvements. The Developer shall plant grass on the properly graded vacant
property owned by the Developer at his expense and shall permit the Village to use the
Developer’s land at any time and free of charge as a public space and/or for Village
sponsored public events until such time as the redevelopment project contemplated in
this Agreement is ready to commence construction in accordance with the provisions
hereof. The Village hereby agrees to indemnify and hold Developer harmless from and
against all liability related to or arising out of the grant of permission to the Village to
use the Developer Land contained in this Section 12.12.

The Developer shall provide

the Village with thirty (30) days written notice of it being prepared to proceed with
construction of the Project and the termination of authority granted herein.
The Village will assess normal permit fees for the demolition of the existing
buildings but will waive payment of such fees as a requirement for the issuance of the
demolition permit. The demolition permit fees shall be included in the bill for the
building permit fees for the project and said building permit (either partial or full) for
the project shall not be issued until all fees due including the demolition permit fees are
paid.
Section 12.13

As Built Drawings.
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The Developer shall provide the Village as-built drawings for the Public Parking
Garage Parcel. The Developer shall also provide the Village all maintenance and
operational data and instruction sheets, manuals and assign all warranties to the Village
for installed equipment in the Public Parking Garage Parcel.
ARTICLE 13. DEVELOPER

REPRESENTATIONS,

COVENANTS

AND

WARRANTIES
Developer hereby represents, covenants and warrants, to and for the benefit of
Village, the following and such representations, covenants and warranties shall be
remade at closing:
Section 13.1 General. The Developer represents, covenants and
warrants, as of the date of this Agreement and as of the date of each disbursement of
Village funds hereunder, that:
A.

The Developer is an Illinois limited liability company duly

organized, validly existing, qualified to do business in Illinois, and licensed to do
business in any other state where, due to the nature of its activities or properties,
such qualification or license is required;
B.

The Developer has the right, power and authority to enter into,

execute, deliver and perform this Agreement and all related agreements;
C.

The execution, delivery and performance by the Developer of this

Agreement has been duly authorized by all necessary action, and does not and
will not violate its Articles of Organization as amended and supplemented, any
applicable provision of law, or constitute a material breach of, default under or
require any consent under any agreement, instrument or document to which the
Developer is now a party or by which the Developer is now or may become
bound;
D.

Unless otherwise permitted pursuant to the terms of this

Agreement, the Developer shall acquire and shall maintain good, indefeasible and
merchantable fee simple title to the Property free and clear of all liens (except for
the Permitted Exceptions, Lender financing as disclosed in Exhibit G, non49
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governmental charges that the Developer is contesting in good faith, and liens for
which the Developer has obtained insurance); provided, that after the issuance of
Certificate of Completion, the Developer may sell or transfer all or any portion of
the Property with the written notice to the Village in accordance with Section
18.9.
E.

The Developer is now and shall remain solvent and able to pay its

debts as they mature during the time the Project is under construction.
F.

There are no actions or proceedings by or before any court,

governmental commission, board, bureau or any other administrative agency
pending or, to the Developer's knowledge, threatened or affecting the Developer
which would impair its ability to perform under this Agreement;
G.
certificates

The Developer has and shall maintain all government permits,
and

consents

(including,

without

limitation,

appropriate

environmental approvals) necessary to conduct its business and to construct,
complete and operate the Project;
H.

The Developer is not in default with respect to any indenture, loan

agreement, mortgage, deed or any other agreement or instrument related to the
borrowing of money to which the Developer is a party or by which the Developer
is bound;
I.

The Financial Statements are, and when hereafter required to be

submitted will be, complete, correct in all material respects and accurately
present the assets, liabilities, results of operations and financial condition of the
Developer, and there has been no material adverse change in the assets,
liabilities, results of operations or financial condition of the Developer since the
date of the Developer's most recent Financial Statements;
J.

Prior to the issuance of a Certificate of Completion, the Developer

shall not do any of the following without the prior written consent of Village: (1)
be a party to any liquidation or consolidation; (2) sell, transfer, convey, lease or
otherwise dispose of all or substantially all of its assets or any portion of the
Property (including but not limited to any fixtures or equipment now or hereafter
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attached thereto) except in the ordinary course of business or as contemplated by
this Agreement; (3) enter into any transaction outside the ordinary course of the
Developer's business; (4) assume, guarantee, endorse, or otherwise become liable
in connection with the obligations of any other person or entity except in the
ordinary course of business; (5) enter into any transaction that would cause a
material and detrimental change to the Developer's financial condition;
K.

The Developer has not incurred, and, at the time of the issuance of a

Certificate of Completion, shall not, without the prior written consent of the
Village or insuring over in a manner acceptable to the Title Company, allow the
existence of any liens against the Property other than the Permitted Liens, Lender
financing, non-governmental charges that the Developer is contesting in good
faith pursuant to the terms of this Agreement, and liens for which the Developer
has obtained title insurance; or incur any indebtedness, secured or to be secured
by the Property or any fixtures now or hereafter attached thereto, except Lender
financing disclosed;
L.

Has not made or caused to be made, directly or indirectly, any

payment, gratuity or offer of employment in connection with the Agreement or
any contract paid from the Village treasury or pursuant to the Village ordinance,
for services to any Village agency (“Village Contract”) as an inducement for the
Village to enter into the Agreement or any Village Contract with the Developer in
violation of law;
M.

No judgments are outstanding against the Developer, nor is there

now pending or threatened, any litigation, contested claim or governmental
proceeding by or against the Developer or affecting the Developer or its property,
or seeking to restrain or enjoin the performance by the Developer of the
Agreement or the transactions contemplated by the Agreement, or contesting the
validity thereof. To the best of Developer's knowledge after diligent inquiry, the
Developer is not in default with respect to any order, writ, injunction or decree of
any court, government or regulatory authority or in default in any respect under
any law, order, regulation or demand of any governmental agency or
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N.

There is no default by the Developer under any material contract,

lease, agreement, instrument or commitment to which the Developer is a party or
by which the Developer or its properties is bound; and
O.

All of the assets of the Developer are free and clear of mortgages,

liens, pledges, security interests and encumbrances except as permitted under the
provisions hereof.
Section 13.2

Covenants to Construct.

Upon the Developer's receipt of all required building permits and
governmental approvals, the Developer shall construct the Project in accordance
with this Agreement and all Exhibits attached hereto, Final Plans and
Specifications, Project Budget and all amendments thereto, and all federal, state
and local laws, ordinances, rules, regulations, executive orders and codes
applicable to the Project, the Property and/or the Developer.
Section 13.3

Covenant as to Use.

The Developer shall use the Project solely as permitted in this Agreement or as
otherwise permitted under the Amended Planned Development or any subsequent
amendment thereof. This is a material inducement to the Village's approval of this
Agreement. This covenant shall survive the issuance of the Certificate of Completion.
Section 13.4

Employment Opportunity.

The Developer shall abide by, and contractually obligate and use reasonable
efforts to cause the general contractor and each subcontractor to abide by the terms set
forth herein in Article 11.
Section 13.5

Conflict of Interest.

The Developer represents, warrants and covenants that, to the best of its
knowledge, no member, official, or employee of the Village, or of any commission or
committee exercising authority over the Project, or any consultant hired by the Village
or the Developer with respect thereto, owns or controls, has owned or controlled or will
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own or control any interest, and no such person shall represent any person, as agent or
otherwise, who owns or controls, has owned or controlled, or will own or control any
interest, direct or indirect, in the Developer's business or the Property.
Section 13.6

Developer’s Liabilities.

The Developer shall not enter into any transaction that would materially and
adversely affect its ability to perform its obligations hereunder or to repay any material
liabilities or perform any material obligations of the Developer to any other person or
entity. The Developer shall immediately notify the Village of any and all events or
actions which may materially affect the Developer’s ability to carry on its business
operations or perform its obligations under this Agreement or any other documents and
agreements.
Section 13.7

Compliance with Laws.

To the best of the Developer's knowledge, after diligent inquiry, the Project is and
shall be in compliance with all applicable federal, state and local laws, statues,
ordinances, rules, regulations, executive orders and codes pertaining to or affecting the
Project. After Closing, Developer shall maintain said compliance. Upon the Village's
request, the Developer shall provide evidence satisfactory to the Village of such
compliance.
Section 13.8

Adherence to Village Codes and Ordinances

All development and construction of the Project shall comply in all respects with
the provisions in the building, plumbing, mechanical, electrical, storm water
management, fire prevention, property maintenance, zoning and subdivision codes of
the Village and all other germane codes and ordinances of the Village in effect as of the
Effective Date. Developer has examined and is familiar with all the building regulations,
zoning ordinances, property maintenance regulations, environmental regulations and
land use regulations, codes, ordinances, federal, state and local ordinances and
represents and warrants that the Project will be developed in accordance with same.
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ARTICLE 14. VILLAGE COVENANTS, OBLIGATIONS AND
REPRESENTATIONS
The Village hereby represents to and for the benefit of Developer, and its
permitted successors and/or assigns, as follows:
Section 14.1 Existence/Authority. The Village is a municipal
corporation under the laws of the State of Illinois with power and authority to enter into
this Agreement and to consummate all of the transactions contemplated hereby.
Section 14.2 Conflict. The execution of this Agreement and the
consummation of all of the transactions contemplated hereby will not result in any
breach of, or constitute a default under, any agreement, contract, lease, mortgage,
indenture, deed of trust or other instrument to which the Village is a party.
Section 14.3 Litigation/Proceedings.

There are no claims

actions, suits or proceedings pending, or to the knowledge of the Village threatened,
against or affecting the Village, at law or in equity, or before any governmental
authority, which, if adversely determined, would impair the Village's ability to perform
all of its obligations under this Agreement.
Section 14.4 Board Action.

All actions of the President and

Board of Trustees of the Village required to be taken to authorize execution of this
Agreement have been validly and duly taken in accordance with the law and the officers
of the Village signing this Agreement have been duly authorized to execute this
Agreement on behalf of the Village.
Section 14.5 Issuance of Building and Occupancy Permits
and Timely Inspections. In an effort to speed up the plan review
process, the Village may hire an outside firm, at its cost, to perform Plan Review services
for the Project to complete such review within thirty (30) days of submittal of a
complete application by the Developer. The Village's failure to respond within such
thirty (30) day period shall constitute a Village caused delay. The Village may also
contract, at its cost, with an outside firm to perform construction inspections during
construction of the Project. The Village shall promptly issue building and construction
permits upon receipt of the completed plan review by such outside firm or state in
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writing to the Developer the specific reason for delay within seven (7) days of receiving
the completed plan review by the firm. The Village reserves the right to have its own
staff confirm the findings of the outside firm and to perform on-site inspections during
construction of the project. Prior to issuance of final certificates of occupancy for any
portion of the Project, the Village shall issue to Developer upon Developer's request,
temporary certificates of occupancy for portions of the project as they are completed and
comply with all Village requirements for issuance of said certificates. The Village shall
promptly perform required inspections upon request by Developer or its contractors in
conformance with established Village procedures.
ARTICLE 15. TRANSFER AND ASSIGNMENT
Section 15.1 Assignment to Affiliates. Developer shall have the
right to transfer any or all of its interests in the Project and this Agreement to Developer
Affiliates, and such transfer shall assign to the Developer Affiliates all of the Developer's
rights, duties, obligations covenants, undertakings and liabilities hereunder with respect
to the Project so transferred; and provided such transfer shall be to no more than two
(2) affiliates: one for the Residential Parcel and one for the Retail Parcel. Such
Developer Affiliates shall become the Developer hereunder with respect to the Property
owned and shall be entitled to all the rights hereunder and assumes all obligations
hereunder with respect to the Project so transferred. Developer guarantees the
performance of Developer’s affiliates. Nothing in this Section prohibits Developer from
accepting a new partner, including a financial partner, so long as the Developer remains
the managing partner of the Project.
Section 15.2 Other Assignments.
A.

No Assignment Prior to Certificate of Completion. Notwithstanding

any other provision of this Agreement, this Agreement is personal to the
Developer and may not be assigned prior to the Village's issuance of a Certificate
of Completion, without the Village’s consent.
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B.

Notice of Assignment Following the Commencement of Operations.

Following the issuance of a Certificate of Completion, any surviving portion of
this Agreement may be assigned with notice to the Village.
ARTICLE 16. PERFORMANCE/DEFAULT/TERMINATION
Section 16.1 Time is of the Essence. Time is of the essence of
this Agreement.
Section 16.2 Events of Developer Default. The occurrence of
anyone or more of the following events shall constitute an “Event of Developer Default”:
A.

Failure to Perform this Agreement. The failure of the

Developer to perform, keep or observe any of the material covenants, conditions,
promises, agreements or obligations of the Developer under this Agreement or
any related agreement;
B.

Failure to Perform Other Agreements. The failure of the

Developer to perform, keep or observe any of the material covenants, conditions,
promises, agreements or obligations of the Developer under any other agreement
with any person or entity if such failure shall have a material adverse effect on the
Project;
C.

False Statements. The making or furnishing by the Developer to

the Village of any material representation, warranty, certificate, schedule, report
or other communication within or in connection with this Agreement or any
related agreement which is untrue or misleading in any material respect;
D.

Bankruptcy and Financial Failure. The commencement of any

proceedings in bankruptcy by or against the Developer or for the liquidation or
reorganization of the Developer, or alleging that the Developer is insolvent or
unable to pay its debts as they mature, or for the readjustment or arrangement of
the Developer's debts, whether under the United States Bankruptcy Code or
under any other state or federal law, now or hereafter existing for the relief of
debtors, or the commencement of any analogous statutory or non-statutory
proceedings involving the Developer; provided, however, that if such
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commencement of proceedings is involuntary, such action shall not constitute an
Event of Developer Default unless such proceedings are not dismissed within
ninety(90) days after the commencement of such proceedings;
E.

Appointment of Receiver. The appointment of a receiver or

trustee for the Developer, for any substantial part of the Developer's assets or the
institution of any proceedings for the dissolution, or the full or partial liquidation,
or the merger or consolidation, of the Developer; provided, however, that if such
appointment or commencement of proceedings is involuntary, such action shall
not constitute an Event of Developer Default unless such appointment is not
revoked or such proceedings are not dismissed within ninety (90) days after the
commencement thereof, provided that nothing in this subsection applies to a
trustee appointed pursuant to the administration of a decedent's estate;
F.

Unsatisfied Judgment. The entry of any judgment or order

against the Developer which remains unsatisfied or undischarged and in effect
for sixty (60) days after such entry without a stay of enforcement or execution,
the effect of which would have a material adverse effect on the ability of the
Developer to perform its obligations under this Agreement;
G.

Default Under Lender financing. The occurrence of a

monetary event of default under the Lender financing, which default is not cured
within any applicable cure period; or
H.

Dissolution. The dissolution of the Developer.
Section 16.3 Events of Village Default.

The failure of the

Village to perform, keep or observe any of the material covenants, conditions, promises,
agreements or obligations of the Village under this Agreement or any related agreement
shall constitute an Event of Village Default.
Section 16.4 Remedies.
A.

Village Remedies. Upon the occurrence of an Event of Developer

Default, the Village may without limitation and at its option terminate this
Agreement and all related agreements, and may suspend disbursement of Village
Funds subject to the Curative Period set forth in Section 16.5 and recovery of its
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costs, expenses, and any other damage or injury. The Village may, in any court of
competent jurisdiction by any action or proceeding at law or in equity, pursue
and secure any available remedy, including but not limited to injunctive relief or
the specific performance of the agreements contained herein. In addition to any
other remedy, the Village may also call the financial guarantee provided for in
Section 12.3, provided, however, that if the Village's exercise of its remedy under
Section 16.7, such remedy shall be exclusive.
B.

Developer Remedies. Upon the occurrence of an Event of Village

Default, the Developer may, in any court of competent jurisdiction by any action
or proceeding at law or in equity, pursue and secure any available remedy,
including, but not limited to, injunctive relief or specific performance of the
agreements contained herein. Should the Village Default result from a failure to
pay for the Village Reimbursable Improvements within the timeframes provided
for in this Agreement, Developer may, at its sole discretion, and without
limitation on Developer's other available remedies, charge interest on such
amounts at the rate of Developer's cost of funds plus two percent. The
Developer's exercise of any remedy shall not exclude any other remedy.
Section 16.5 Curative Period for Developer. In the event the
Developer shall fail to perform a monetary covenant which the Developer is required to
perform under this Agreement, notwithstanding any other provision of this Agreement
to the contrary, an Event of Developer Default shall not be deemed to have occurred
unless the Developer shall have failed to perform such monetary covenant within ten
(10) days of its receipt of a written notice from the Village specifying that it has failed to
perform such monetary covenant. In the event the Developer shall fail to perform a nonmonetary covenant which the Developer is required to perform under this Agreement,
notwithstanding any other provision of this Agreement to the contrary, an Event of
Developer Default shall not be deemed to have occurred unless the Developer shall have
failed to cure such default within thirty (30) days of its receipt of a written notice from
the Village specifying the nature of the default; provided, however, with respect to those
non-monetary defaults which are not capable of being cured within such thirty (30) day
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period, the Developer shall not be deemed to have committed an Event of Developer
Default under this Agreement if it has commenced to cure the alleged default within
such thirty (30) day period and thereafter diligently and continuously prosecutes the
cure of such default until the same has been cured.
Section 16.6 No Waiver by Delay. Any delay by the Village or
Developer in instituting or prosecuting any actions or proceedings or in otherwise
exercising its rights shall not operate as a waiver of such rights or to deprive it of or limit
such rights in any way (it being the intent of this provision that the Village and the
Developer should still hope to otherwise resolve the problems created by any Default
involved). No waiver in fact made by the Village or Developer with respect to any
specific Default by Village or Developer shall be considered or treated as a waiver of the
rights of the Village or Developer with respect to any other Defaults by Developer or
with respect to the particular Default except to the extent specifically waived in writing.
Section 16.7 Reconveyance. If Developer has not commenced
construction as provided in Section 10.1 hereof, the Village may notify Developer in
writing that the Village desires to repurchase the Property (the “Repurchase Notice”).
If Developer does not cure within sixty (60) business days of receipt of the Repurchase
Notice, then the Developer shall, not later than forty-five (45) business days after such
sixty (60) business day period, clear title to the Property of any liens and encumbrances
and to return the state of title to the same condition it was in when the Village conveyed
the property to Developer and convey it to the Village. The Village shall pay for the
Property the purchase price paid by the Developer to the Village pursuant to Section
6.03 plus all amounts due for Village Reimbursed Improvements, less any amount
expended by the Village to clear title (the “Repurchase Price”). Any mortgage or other
lien encumbering said property shall be offset from the Repurchase Price otherwise
payable to Developer hereunder. If the mortgage or other liens are for an amount in
excess of the Repurchase Price, the Developer shall be obligated for and shall payoff the
excess amount prior to closing on the reconveyance of the Property back to the Village.
The Developer shall cause any mortgagee of the Property or any portion thereof to
release its lien on the Property being repurchased by the Village pursuant to this Section
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upon payment to said Developer of the original price paid by Developer to the Village for
such property less the amount of any other ascertainable liens or encumbrances
affecting title to said Property and less real estate taxes accrued to the date of such
repurchase. Developer shall reconvey the Property by special warranty deed; assume the
costs for title insurance in the amount of the Repurchase Price and Developer and
Village shall execute such other customary closing and title documents as are commonly
found in similar commercial transactions in the Chicago, Illinois metropolitan area.
Failure of the Developer to comply with these terms and conditions shall constitute an
Event of Default as defined herein.
ARTICLE 17. INSURANCE
Section 17.1 Construction. The Developer agrees that during
such periods that the Developer is constructing improvements on the Property, it will
cause the same to be insured against loss or damage by fire, windstorm, hail, explosion,
riot and civil commotion, smoke damage, and such other risks as are from time to time
included in “extended coverage” endorsements (including during construction thereof
builder’s risk insurance) in an amount and form so that the proceeds are sufficient to
provide for actual replacement of the respective improvements. Said insurance policies
of the Developer shall provide for waivers of subrogation and shall name the Village as
an additional insured as its interests may appear.
Section 17.2 Liability. In addition, the Developer also will, at its
own expense, maintain or cause to be maintained general liability insurance and an
umbrella policy against claims for personal injury or death and property damaged
occurring upon, in or about the Property and Project, such insurance in each case to
afford protection to the limit of not less than $5,000,000 in respect of injury or death to
one or more persons arising out of anyone occurrence, and such insurance against
property damage to afford protection to the limit of not less than $3,000,000 in respect
of any instances of property damage and umbrella coverage of not less than
$5,000,000. At Closing, the Developer shall have the Village named as an additional
insured on its general liability insurance policy and shall deliver or cause to be delivered
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to the Village a current certificate of insurance in the required amounts, identifying the
Village as an additional insured on the face of said certificate. The Developer shall
provide the Village with notice and a new certificate of insurance immediately if any
change in insurance coverage occurs during the term of this Agreement.
Section 17.3 Ratings of Insurers.

The insurance companies

insuring the Project shall be licensed to do business in the State of Illinois and have a
Best rating of “A” and a financial size category of Class m or better in Bests Insurance
Guide.
ARTICLE 18. MISCELLANEOUS
Section 18.1 Term.
A.

Term of Agreement/Recording/Covenants Running with

Land/Covenants Representations and Warranties.

The term of this

Agreement shall commence as of the date of its execution by the last party to
execute the agreement after approval by the Village Board and by the Developer
and shall terminate upon the issuance of the Certificate of Completion except
with respect to provisions which specifically recite their survival of the issuance
of said Certificate. The Parties shall execute and deliver the original of this
Agreement in proper form for recording and/or indexing in the appropriate land
or governmental records, and the Parties hereto acknowledge that this
Agreement, or a memorandum thereof, may be recorded with the Cook County
Recorder to evidence the obligations and covenants contained herein, each of
which shall, upon such recording, run with and bind the Property and the
Developer Land and each successor in interest of the Developer until such time as
this Agreement has been terminated as provided above, or by written instrument
executed by all parties hereto. Except to the extent expressly limited herein,
either party hereto shall have the right to avail itself of any equitable or legal right
or remedy as provided in this Agreement to enforce the provisions hereof.
B.

Survival of Covenants. All warranties and representations of the

parties shall be true, accurate and complete at the time of the execution of this
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Agreement and at Closing, and shall survive the execution, delivery and
acceptance hereof by the parties hereto and the Closing and shall be in effect until
the Certificate of Completion is issued.
Section 18.2 Amendment.

Except as permitted in this

Agreement, this Agreement and any Exhibits attached hereto, may be amended only by
the mutual consent of the Parties and to the extent legally required by the adoption of an
ordinance or resolution of the Village approving said amendment, as provided by law,
and by the execution of said amendment by the Parties or their successors in interest.
Section 18.3 No Other Agreements.

Except as otherwise

expressly provided herein, this Agreement supersedes all prior agreements, negotiations
and discussions relative to the subject matter hereof, and, together with the Plans and
other Exhibits, represents the full integration of the agreement of the Parties.
Section 18.4 Consent. Except as otherwise provided in this
Agreement, whenever herein consent or approval of either party is required, such
consent or approval shall not be unreasonably withheld.
Section 18.5 Conflict of Interest/Limitation of
Liability. No member, official or employee of the Village shall
have any personal interest, direct or indirect, in this Agreement; nor shall any such
member, official or employee participate in any decision relating to this Agreement
which affects his personal interests or the interests of any corporation, partnership, or
association in which he is directly or indirectly interested. No individual member,
official, or employee of the Village shall be personally liable to Developer or any
successor in interest in the event of any default or breach by the Village or for any
amount which may become due to Developer or successor or on any obligation under
the terms of this Agreement.
Section 18.6 Mutual Assistance. The Parties agree to take such
actions, including the execution and delivery of such documents, instruments, petitions
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and certifications, as may be necessary or appropriate to carry out the terms, provisions
and intent of this Agreement.
Section 18.7 Limited Applicability of Village's Approval.
Any approval made by the Village with regard to provisions of the Plans are for
the purposes of this Agreement only and do not affect or constitute approvals required
for building permits or approvals required pursuant to any other ordinance of the
Village, nor does any approval by the Village pursuant to the Agreement constitute
approval of the quality, structural soundness or the safety of the Project.
Section 18.8 Remedies Cumulative. The remedies of a party
hereunder are cumulative and the exercise of anyone or more of the remedies provided
for herein shall not be construed as a waiver of any of the other remedies of such party
unless specifically so provided herein.
Section 18.9 Notices. All notices, certificates, approvals, consents
or other communications desired or required to be given hereunder shall be in writing
and shall be sufficiently given on: (a) the third “business day” (defined as Monday
through Friday, excluding Saturday, Sunday and all nationally recognized holidays)
following the day on which the same shall have been mailed by registered or certified
mail, postage and fees prepaid, return receipt requested; or (b) the next succeeding
business day if sent by nationally recognized overnight courier; or (c) when received, if
received on a business day, otherwise on the first business day after receipt, if sent by
direct messenger, and in all cases, addressed as follows:
If to Village:

VILLAGE OF OAK PARK
123 Madison Street
Oak Park, Illinois 60302
Attention: Tom Barwin, Village Manager
708/358-5770
barwin@oak-park.us

With copy to:
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VILLAGE OF OAK PARK
123 Madison Street
Oak Park, Illinois 60302
Attention: Village Attorney
708/358-5660

With copy to:
VILLAGE OF OAK PARK
123 Madison Street
Oak Park, Illinois 60302
Attention: Redevelopment Manager
708/358.5644

With a copy to:
Neal & Leroy, LLC
203 N. LaSalle Street, Suite 2300
Chicago, IL 60601
Attention: Richard F. Friedman
Phone: 312/641.7144
Fax: 312/641.5137
Email: rfriedman@nealandleroy.com
If to Developer:
LAKE STREET INVESTORS, LLC
Attention: Michael Glazier
225 West Hubbard Street, Suite 600
Chicago, IL 60610
Phone: 312/410.9000
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Fax: 312/396.1001
Email: mglazier@sertuscapital.com
With copy to:
Ginsberg Jacobs LLC
300 S. Wacker Drive, Suite 2450
Chicago, IL 60606
Attention: Rolando R. Acosta
Phone: 312/660-9630
Fax: 312/6609612
Email: racosta@ginsbergjacobs.com
The Parties, by notice given hereunder, may designate any further or different
address to which subsequent notices, certificates, approvals, consents or other
communications shall be sent.
Section 18.10

Governing Law. The provisions of this

Agreement shall be governed by the law of the State of Illinois, and the parties consent
to jurisdiction of and venue in the state and federal courts in Cook County, Illinois.
Section 18.11

Paragraph Headings. The paragraph

headings and references are for the convenience of the Parties and are not intended to
limit, vary, define or expand the terms and provisions contained in this Agreement and
shall not be used to interpret or construe the terms and provisions of this Agreement.
Section 18.12

Counterparts.

This Agreement may be

executed in several counterparts, each of which shall be an original and all of which,
when taken together, shall constitute a single agreement.
Section 18.13

Broker's Fees.

The Developer and the

Village each represents to the other that it has not engaged the services of any finder or
broker with respect to the purchase of any land related to the Project and that it is not
liable for any real estate commissions, broker's fees, or finder's fees which may accrue by
means of the acquisitions of any portion of the Property, and each agrees to hold the
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other harmless from such commissions or fees as are alleged to be due from the party
making such representations.
Section 18.14

Successors and Assignees.

The terms,

conditions, covenants and restrictions of this Agreement shall extend and apply to and
bind the successors and assignees of the Village and the successors and assigns of
Developer.
Section 18.15

Severability. If any provision of the

Agreement, or any paragraph, sentence, clause, phrase or word, or the application
thereof, in any circumstance, is held invalid, and the omission of same does not
substantially alter the Agreement as a whole, then the remainder of the Agreement shall
be construed as if such invalid part were never included herein, and the Agreement shall
be and remain valid and enforceable to the fullest extent permitted by law.
Section 18.16

Provisions not merged with Deed.

None of the provisions of this Agreement are intended to, nor shall they be
merged, by reason of any deed transferring title to any portion of the Property from the
Village to the Developer or any successor in interest, and said deed shall not be deemed
to affect or impair the provisions and covenants of this Agreement.
Section 18.17

No Partnership or Joint Venture.

The parties are not partners, fiduciaries or joint venturers, and nothing in this
Agreement creates or will create the relation of partners, fiduciaries or joint venturers
among or between the parties. Without limiting the generality of the foregoing, each is
acting independently, is obligated to separately account for their respective activities for
tax and other purposes, and expressly disclaim any fiduciary duty to the other.
Section 18.18

No Third Party Beneficiaries. The terms,

conditions, obligations and benefits of this Agreement are intended solely for the parties
hereto. No third party is an intended beneficiary of this Agreement nor is entitled to
enforce any provision hereof.
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of
the day
and year first above written.
VILLAGE:
VILLAGE OF OAK PARK,
An Illinois municipal corporation
By:
David G. Pope, Village President
Attest:
Teresa Powell, Village Clerk
Date:
DEVELOPER:
LAKE STREET INVESTORS, LLC

an Illinois Limited Liability Company
By:
Attest:
Date:
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ACKNOWLEDGEMENTS
STATE OF ILLINOIS

)
) ss

COUNTY OF COOK

)

I,

, a notary public in and for the said County in the
,

State aforesaid, DO HEREBY CERTIFY that
personally known to me to be the

of the

of the

and personally known to me to be the same
person whose name is subscribed to the foregoing instrument, appeared before me this
day in person and acknowledged that he/she signed, sealed, and delivered said
instrument pursuant to the authority given to him/her by the Village, as for free and
voluntary act and as his/her free voluntary act of the Village, for the uses and purposes
therein set forth.
Given under my hand and official seal this

day of day of

, 2011

Notary Public

My Commission Expires
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LEGAL DESCRIPTION OF PROJECT LAND

Parcel A (Sertus)
Street Address: 940-954 West Lake Street, Oak Park, Illinois 60301

LOTS 8, 9 AND 10 IN PHILANDER SMITH’S SUBDIVISION OF BLOCKS 8 AND 9
IN KETTLESTRING’S SUBDIVISION IN THE SOUTHEAST CORNER OF THE
NORTHWEST QUARTER OF SECTION 7, TOWNSHIP 39 NORTH, RANGE 13,
EAST OF THE THIRD PRINCIPAL MERIDIAN, IN COOK COUNTY, ILLINOIS.

PIN:

16-07-121-017-0000
16-07-121-018-0000
16-07-121-019-0000

Parcel B (Village of Oak Park )
Street Address: 938 West Lake Street & 1740 North Forest Avenue
LOTS, 5,6 AND 7 IN THE PHILANDER SMITH SUBDIVISION OF LOTS 8 & 9 IN
KETTLESTRING’S SUBDIVISON OF LANDS IN THE SOUTHEAST CORNER OF
THE NORWEST QUARTER OF SECTION 7, AND ALSO THE VACATED ALLEYS
LYING SOUTH AND EST OF SAID LOTS, AND ALSO LOT 4 IN C, E. COOK’S
SUBDIVISIONOF LOT 7 IN SAID KETTLESTRING’S SUBDIVISION, ALL IN THE
NORTHWEST QUARTER OF SECTION 7, TOWNSHIP 39 NORTH, RANGE 13
EAST OF THE THIRD PRINCIPAL MERIDAN, COOK COUNTY, ILLINOIS

PIN:

160-07-121-020-0000
160-07-121-040-0000
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PLANNED DEVELOPMENT APPLICATION

Applicant: Sertus Capital Partners, LLC

Location:

Northeast corner of Lake Street and Forest Avenue

A. Owners & Applicant:
Owners:

Lake Street Investors, LLC
225 W. Hubbard Street
Suite 600
Chicago, IL 60654
T: 312-410-9000
Village of Oak Park
123 Madison Street
Oak Park, IL 60302
T: 708-383-6400

Applicant:

Sertus Capital Partners, LLC
225 W. Hubbard Street
Suite 600
Chicago, IL 60654
T: 312-410-9000

B. Owners’ Authorization
The Applicant is an affiliate of Lake Street Investors, LLC, a copy of a letter executed by
Lake Street Investors, LLC authorizing the filing of this Application is attached as
Exhibit 1.
The Village of Oak Park and Lake Street Investors, LLC have entered into a
Redevelopment Agreement dated July 15, 2009 which contemplates the development
which is the subject of this Application and requires the filing thereof.

1

C. Survey, Legal Description and Street Address
Parcel A (Lake Street Investors, LLC)
Street Address: 940-954 West Lake Street, Oak Park, Illinois 60301

LOTS 8, 9 AND 10 IN PHILANDER SMITH’S SUBDIVISION OF BLOCKS 8 AND 9
IN KETTLESTRING’S SUBDIVISION IN THE SOUTHEAST CORNER OF THE
NORTHWEST QUARTER OF SECTION 7, TOWNSHIP 39 NORTH, RANGE 13,
EAST OF THE THIRD PRINCIPAL MERIDIAN, IN COOK COUNTY, ILLINOIS.

PIN:

16-07-121-017-0000
16-07-121-018-0000
16-07-121-019-0000

Parcel B (Village of Oak Park )
Street Address: 938 West Lake Street & 170 North Forest Avenue
LOTS, 5,6 AND 7 IN THE PHILANDER SMITH SUBDIVISION OF LOTS 8 & 9 IN
KETTLESTRING’S SUBDIVISON OF LANDS IN THE SOUTHEAST CORNER OF
THE NORWEST QUARTER OF SECTION 7, AND ALSO THE VACATED ALLEYS
LYING SOUTH AND EST OF SAID LOTS, AND ALSO LOT 4 IN C, E. COOK’S
SUBDIVISIONOF LOT 7 IN SAID KETTLESTRING’S SUBDIVISION, ALL IN THE
NORTHWEST QUARTER OF SECTION 7, TOWNSHIP 39 NORTH, RANGE 13
EAST OF THE THIRD PRINCIPAL MERIDAN, COOK COUNTY, ILLINOIS

PIN:

16-07-121-020-0000
16-07-121-040-0000

A survey of the property is attached as Exhibit 2.
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D. Proposed Development’s Compliance with Standards in Section 3.9.1H

Project Summary
a. Land Area and Topography
The development site (the “Site”) for the proposed project is comprised of 69,937 square
feet of land located at the northeast corner of Lake Street and Forest Avenue. Its
dimensions are approximately 252 feet along Forest Avenue and 283 feet along Lake
Street. Two separately owned parcels comprise the Site: an approximate 24,837 square
foot parcel (the “Sertus Parcel”) owned by Lake Street Investors, LLC, an affiliate of the
Applicant, Sertus Capital Partners, LLC; and an approximate 45,100 square foot parcel
owned by the Village of Oak Park (the “Village Parcel”).
The site is generally flat with a small change in elevation at the far northeast corner of the
assemblage.
b. Existing Improvements
The Sertus Parcel is vacant, following the demolition in July 2010 of an approximate
18,000 sf single-story vacant retail building. The parcel’s vehicular access is from two
adjacent curb cuts on Forest Avenue.
The Village Parcel is improved with a four-level, open-air parking deck that can
accommodate approximately 340 cars and comprises +/- 100,000 square feet of floor
area.
c. Streets, Traffic Direction
Lake Street, the major east-west artery running through Downtown Oak Park, is a four
lane 66-foot wide street with two lanes of traffic in each direction. Forest Avenue is also
a 66-foot wide street running north-south with two lanes of traffic in each direction.
The project Site is bordered by Lake Street on the south and Forest Avenue on the west.
The intersection of these two streets is signalized, providing left turn lane access from
westbound Lake Street to northbound Forest Avenue, and from southbound Forest
Avenue to eastbound Lake Street. Pedestrian crosswalks are also signalized at this
intersection. (For more detailed analysis on traffic flows and vehicle and pedestrian
access currently and as proposed for the proposed development, see the updated Traffic
Study prepared by KLOA Associates dated July 15, 2011.)
d. Surrounding Structures in the Immediate Urban Context
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The following buildings and locations provide the primary urban context in which the
proposed development will be constructed:
Grace Episcopal Church
To the east of the project Site is Grace Episcopal Church, located at 924 West Lake
Street, and separated approximately 100 feet from the Site by a surface parking lot owned
by the parish and leased to the Village of Oak Park for public metered use. The Church
itself is a limestone-clad neo-gothic structure which fronts Lake Street. A two-story
community hall, constructed in half-timber frame style is located adjacent to the north
end of the Site. The belfry of the church is approximately 83 feet high, while the main
sanctuary is 58 feet high.
19th Century Club
To the north of the project Site is the 19th Century Club, located at 173 North Forest
Avenue, and separated by an approximate 100 foot wide surface parking lot that is owned
by the club and a portion of which is leased to the Village of Oak Park for metered use
and another portion retained by the club for its exclusive use. The building itself is a
two-story neo-Georgian structure originally built in 1927 of masonry construction. The
building houses the offices and meeting needs of the Club, and offers its meeting rooms
and ballroom to third parties for private and public events and functions.
Thomas Residence
The Thomas Residence is a privately-owned historic single-family home designed by
Frank Lloyd Wright. Located at 210 North Forest, this home represents the beginning of
the Frank Lloyd Wright Historic District. It is the first Prairie-style home built in Oak
Park, and is constructed mostly of timber frame with decorative stucco exterior.
100 Forest Place
At the southeast corner of Lake Street and Forest Avenue is 100 Forest Place, an
approximately 165 feet tall rental apartment building that is surrounded by three-story
commercial offices along its Forest Avenue frontage. Built in 1985, the complex is
constructed of red-hued utility brick and tinted anodized punched window frames. At the
east side of the complex, its tower is flanked by a 3-story parking deck.
1000 West Lake Street
1000 West Lake Street is a two-story, masonry building constructed in 1956 to house the
former Lytton’s Department Store. It is currently occupied by medical and other office
users, with limited ground floor retail space.
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1001-1017 West Lake Street – Forsyth Building
Located on the offset southwest corner of Lake Street and Forest Avenue, the Forsythe
Building is four-story Art-Deco structure designed by the renowned architecture firm of
Holabird & Root. Constructed in 1929, the façade on the upper floors is made of limestone.
1010 West Lake Street
1010 West Lake Street is a 7-story modernist office building with ground-floor retail
constructed in 1968.

1018-1025 West Lake Street
Housing the Lake Theater and adjacent retail, the single-story Art Deco building was
constructed in 1935.
e. Project Program
The Project is comprised an approximate 409,000 gross square feet of building area.
The mixed-use program includes approximately 25,000 gross square feet of retail space
configured on two double-high levels along Lake Street, up to 270 apartments and 588
parking spaces. The parking is allocated among public and private uses, with 300 spaces
being owned by the Village of Oak Park and dedicated for use as a public parking
facility, 288 spaces being dedicated for private use for residents of the apartments.
The various elements are contained within an integrated structure with distinctive yet
complementary design features that articulate its functions. A five-story podium, rising
approximately 60 feet is sited along Lake Street and contains retail along its lower levels
and residential units in its upper two floors. A slender tower orientated on a north-south
axis rises from this podium to a height of 204 feet (at roof parapet) and contains in its
southern portion the balance of the residential units and in its northern portion the use.
The podium’s orientation and façade create a unique and inviting pedestrian experience at
grade. The tower is clad with two distinct yet compatible facades that further reduce the
perceptible mass. The roof of the podium is developed as a garden providing users with
an attractive amenity, while introducing a green roof as a component of a sustainable
design strategy. This massing strategy minimizes the building’s perceived bulk, while
creating minimal shadow impact on the adjoining properties. The parking structure is
enveloped by the commercial and residential portions of the building, screening it from
view at the pedestrian approach to the historic Frank Lloyd Wright district to the north of
the Site.
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Section 3.9.1.H Standards

1. The Project is consistent with the goals and objectives of the Comprehensive Plan
and the Downtown Master Plan.
a. Comprehensive Plan
Housing
The Project supports the goal to “preserve and enhance Oak Park’s stable residential
environment so persons of all ages, races and incomes can continue to live in sound
affordable housing.” It does so by:
•
•
•
•
•
•

Providing newly constructed housing that will offer a variety of dwelling unit
sizes and price points, thereby appealing to a range of ages and incomes.
Providing the newly constructed housing in an exciting mixed-use environment
that offers a new type of living in the Village.
Leaving undisturbed the surrounding residential areas in the Village due to the
Project’s location in the downtown district of Oak Park
Enhancing the community by offering new, high quality residences in a transitoriented location.
Helping to stabilize the community’s population by increasing the residential
base of homes and at the same time not reducing through demolition any existing
residential stock.
Complying with all applicable fair housing statutes for the marketing and sale of
the residential component of the Project.

Transportation and Parking
The Project supports the goal to “preserve the residential character of neighborhoods and
improve the health of business districts while achieving the safe, fuel-efficient and costeffective movement of people and goods within and through Oak Park.” It does so by:
•

•
•

Orientating the vehicular means of ingress and egress from the combined PublicPrivate garage on Forest Avenue where it can flow for westward traffic to Ontario
Street and for eastward traffic to Lake Street, thereby avoiding curb cuts on Lake
Street, the main retail thoroughfare. (For more detail on traffic flows, see the
KLOA Traffic Study).
Expanding the retail choices with new quality space and aiding to link the two
retail districts with the historic Frank Lloyd Wright District.
Providing a new public garage facility that will include public bike storage,
dedicated shared-car parking spaces (I-GO Cars) and a conditioned environment
for public and private parking of vehicles
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•
•

Providing shopping and residences that are within approximately ! mile from the
CTA Rapid Transit and Metra Commuter Rail stations
Providing ADA-compliant, newly constructed facilities, including parking, retail
and residential components that are accessible to all.

Public Facilities and Services
The Project supports the goal to “provide in the most efficient manner those public
services and facilities that maintain Oak Park as a desirable community.” It does so by:
•
•
•

•

Enhancing pedestrian traffic and safely illuminated public spaces in the
downtown area.
Replacing aging public sidewalks in the middle of downtown Oak Park.
Promoting a healthier environment by offering multiple development components
in single, centrally located location with easy access to public transportation and
by incorporating new design and construction practices into the Project’s planning
that comply with the US LEED certification standards.
Creating a new public parking facility that is concealed by active uses and
accessed without disrupting pedestrian and traffic patterns along the primary
thoroughfare of Lake Street.

Economic Development
The Project supports the goal to “expand the village’s tax base in order to maintain a high
level of services, programs and facilities. It does so by:
•
•
•
•

Providing approximately 409,000 square feet of newly constructed, tax-generating
mixed-use floor area.
Building a new, upscale mixed-use development that helps bridge the western half
of downtown Oak Park’s Lake Street corridor with the eastern half leading to the
Oak Park Avenue district.
Offering newly constructed and appropriately sized and configured retail space in
a highly visible and highly trafficked location that is currently underserved by
existing retail storefronts.
Replacing a primarily tax-exempt parcel with a variety of taxable uses, while
preserving the existence of the publicly owned (and tax-exempt) municipal
parking use.
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Citizen Participation

The Project supports the goal to “maintain a high and representative level of citizen
involvement in village affairs.” It does so by:
•
•
•

Emanating its design from publicly attended “Listening Session.”
Providing multiple opportunities for public comment as the program components
were developed and incorporated into the project.
Bringing forth the Planned Development proposal only after such multiple public
sessions and after significant Village staff and Village consultant reviews.
Among the public sessions held to date are:
MARCH 14TH 2007
“WHAT IS GREAT ARCHITECTURE” – COMMUNITY PRESENTATION
AT 19TH CENTURY CLUB TO DISCUSS RE-DEVELOPMENT
POSSIBILITIES AT LAKE AND FOREST
JUNE 13TH 2007
VILLAGE BOARD INITIAL PRESENTATION, INTRODUCTION OF FIRST
CONCEPTUAL DESIGN AND DEVELOPMENT TEAM
FEBRUARY 19TH 2008
PRESENTATION TO OAK PARK ARCHITECTURE LEAGUE (OPAL)
MARCH 11TH 2008
PRESENTATION AND DISCUSS WITH 19TH CENTURY CLUB BOARD
JUNE 13TH 2008
VILLAGE BOARD PRESENTATION OF REVISED CONCEPTUAL PLAN
JULY 29TH 2008
PUBLIC LISTENING SESSSION AT CHENEY MANSION
OCTOBER 14TH 2008
PRESENTATION TO DOWNTOWN OAK PARK (DTOP)
OCTOBER 29TH 2008
WEDNESDAY JOURNAL EDITORIAL BOARD MEETING;
OAK LEAVES EDITORIAL BOARD MEETING
NOVEMBER 13TH 2008
PRESENTATION TO OAK PARK DEVELOPMENT CORPORATION
FEBRUARY 12TH 2009
PRESENTATION TO VILLAGE BOARD OF TRUSTEES
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SEPTEMBER 8TH 2009
PRESENTATION TO VILLAGE BOARD OF TRUSTEES
MARCH 8TH 2010
PRESENTATION TO VILLAGE BOARD OF TRUSTEES
JUNE 27TH 2011
PRESENTATION TO VILLAGE BOARD OF TRUSTEES
b. 2005 Master Plan
The subject Site was identified in the 2005 Downtown Master Plan, prepared by Crandall
Arambula PC, as one of the four highest priority redevelopment locations in downtown
Oak Park. The Project program provides the following key elements in the 2005 Master
Plan:
• Approximately 25,000 gross square feet of new primary retail along Lake Street
• An “Active Edge” along Forest Avenue where the Project’s primary retail and
residential and parking access points are located.
• Transit-oriented program by virtue of its location approximately ! mile from the
CTA Green Line Rapid Transit and Metra Commuter Rail stations at Lake Street
and Harlem Avenue.
• New Housing that will appeal to a range of demographic profiles. Replaces the
existing Forest Avenue Parking deck with a new, more efficient facility that is
screened by other elements of the Project program.
• Provides 588 parking spaces, which complements other parking facilities located
in the area.

2. Municipal Service Standards
a. The Project will not be materially detrimental or endanger the public health, safety or
general welfare
• The Project is being design to comply with the applicable building code
provisions of the Village.
• Through the Planned Development process, the impacts of the Project in its
operation and maintenance shall be explained and, as necessary, modified so that
its design comports to the standards of public health, safety and general welfare of
the citizens of Oak Park.
• The Project design orients its pedestrian and vehicular means of ingress and
egress to existing pubic rights of ways (Lake Street and Forest Avenue) in a
manner that allows unobstructed access to the project and destinations beyond it.
• New sidewalks, curbs, plantings and street furniture will improve and enhance the
safety and security of the general public and patrons of the Project.
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b. Adequate utilities, road access, drainage, police and fire services exist or will be
provided.
•
•
•
•
•

Sufficient utilities currently serve the subject location, except some upgrading of
capacities for power and natural gas services.
Access for emergency vehicles will comply with building code standards and
practices as required and determined by village public safety officials
Adequate fire protection will be provided in the project as will required fire
separations and fire fighting command centers
The project will not unduly tax existing police services
Road access will be provided via existing, fully improved streets, Forest Avenue
and Lake Street

c. Adequate ingress and egress exists or will be provided to avoid undue traffic
congestion and provide a safe pedestrian environment.
•
•
•
•
•

Adequate capacity exists on existing streets to accommodate the anticipated
vehicular traffic as indicated in the traffic impact report prepared by KLOA dated
July 15, 2011.
Sufficient pedestrian access also will be provided with separate entrances for the
retail and residential components as well as pedestrian access to the parking
garage component.
No curb-cuts are proposed along Lake Street.
An indented curb is proposed for the residential entrance to accommodate the
anticipated drop-off/pick-up activity generated.
Pedestrian crossings at intersections are currently signalized.

3. Vicinity Standards
a. The proposed combination of uses will not substantially diminish the use and
enjoyment of other uses in the vicinity.
•
•
•

•
•

The Project components are arranged in such a fashion as to provide retail along
the major commercial street, Lake Street.
The five-story podium will provide a pedestrian friendly context.
The height, mass and orientation of the structure will serve as a focal point along
the Lake Street corridor. Its height will compliment 100 Forest Place, located
directly across Lake Street. Its orientation to the southwest corner of the site will
minimize its shadow impact on adjacent structures. Its component uses of retail,
residential, and parking will make it a gateway to the Frank Lloyd Wright
District to the north, while being sufficiently separated from that historic area so
as not to undermine its unique character.
Adequate parking will be provided.
The development will be clad in high quality materials.
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•

The proposed uses are compatible with the other uses in the area and authorized
by the existing zoning.

b. The proposed combination of uses will not have a substantial or undue effect on
property values in the vicinity.
•
•
•
•
•

The siting of the project elements and their design will minimize the impact on
adjacent areas, including wind and shadow impacts.
The project contains uses otherwise authorized in the existing area.
All elements of the project will comply with Village codes.
The existing municipal services are sufficient or will be adequately augmented to
accommodate the existing development.
The proposed development is well separated from neighboring uses.

c. The proposed design and combination of uses will complement the character of the
surrounding area.
•
•

The Project will serve as an urban bridge between downtown Oak Park to the
west of Forest Avenue and the Avenue District to the east.
The unique and elegant design of the project will add to the visual interest in a
Village known for pioneering architecture.

4. Economic Development and Feasibility Standards
a. The Applicant has the financial and technical capacity to complete the proposed
combination of uses.
• The Applicant has assembled a team of professionals experienced in the design,
construction, leasing and management of the proposed Project.
• Members of the Applicant have undertaken projects of equal or greater financial
and technical complexity. A summary of the Project team’s accomplishments is
included with this Application.
b. The proposed combination of uses is feasible and does not pose an undue and
uncompensated burden upon Village services or resources.
•
•
•
•

The development team has the experience and knowledge to assess the Project’s
viability and has determined that it is feasible.
The Project has been reviewed by independent consultants retained by the Village
and been deemed feasible.
The Project will enhance the tax base through the addition of new contemporary
retail space and varied residences.
It replaces an aged parking facility with a new enclosed facility, which will have a
longer life.
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Section 3.9.1E Standards
The Project furthers the standards of Section 3.9.1E in that:
•
•

•
•
•
•
•
•

Its creative multi-faceted architecture provides the required space for the desired
functions while adding visual interest through varied materials, forms and
elements.
The combined use of the land greatly improves on the current use of the site for a
small scale retail facility and an open parking structure which overwhelms the
site. The proposed development highlights the retail, and residential uses while
concealing from pedestrian view the parking component.
The combination and character of the forms, from the multi-faceted geometric
façade on the podium to the two distinct but complementary treatments of the
residential/ tower, create a unique and greatly enhanced use of the property.
The roof of the garage is used to create a new and unique open space.
The development greatly enhances the Village’s tax base compared to the current
uses of the property.
The Project replaces two aged structures.
The increased utilization of this site through the mixed use program of the Project
will increase tax revenues, improve infrastructure and enhance property values
It will create a new destination that will enhance the vitality of the Village and
neighboring areas.

Section 3.9.1F Compensating Benefits
The creation of a destination development which replaces aged structures and includes a
major new and unique elevated outdoor gathering space is a major compensating benefit
of this development. Its unique architecture also will be an amenity to the Village that
will attract visitors and could itself be considered public art.

E. Site Plan
A scaled site plan was included as Exhibit 20 of the original PUD application.
F. Schematic Drawings
Schematic drawings of the Project’s Floor Plans are included as Exhibit 24.
G. Covenants, Easements, Restrictions
No unique covenants, easements or restrictions exist or are anticipated to be imposed on
the site other than those ordinarily found with a residential condominium building. In
addition, the development is subject to the Redevelopment Agreement entered into with
the Village.
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H. Acknowledgement of Recordation Requirement
The Applicant hereby acknowledges that it is required to record a copy of the ordinance
approving the planned development permit with the Cook County Recorder of Deeds and
to provide evidence of such recording to the Village within thirty days of the passage of
the aforesaid ordinance.
I. Traffic Study
A an updated traffic study by KLOA dated July 15, 2011 is attached as Exhibit 13.

J. Anticipated Tax Revenues
The anticipated tax revenues generated by the proposed development are summarized in
the following table:
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K. Environmental Assessments
No environmental assessments or impact studies are required by law.
L. Demand on Village Services
Based on our analysis and discussions with Village technical staff, we do not anticipate
an undue increase in demand for Village services. This includes utilities, sewer and
water, fire and life safety services.
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M. Off-site Utility Plan
A plan of the off-site utility improvements was included as Exhibit 28 in the original
PUD application.
N. Drainage
Drainage of the site is anticipated to occur through a connection to the existing municipal
sewer system. It is noteworthy, however, that the project will include a green roof, which
will serve to reduce the stormwater run-off from the site’s development. Water detention
will be provided per MWRD requirements.
O. PROFESSIONAL QUALIFICATIONS
DEVELOPER – SERTUS CAPITAL PARTNERS, LLC
!Sertus Capital Partners, LLC is a partnership that combines the collective knowledge
and experience of its principals in property development and investment;
!Our

focus is on the creative application of planning, zoning, design and construction in
concert with sound marketing and financial principles to create financially successful
projects that have a lasting and positive impact on their immediate and surrounding area
!Our

development expertise is in office, retail, and multi-family residential property

!Our

special focus on transit-oriented development and historic rehabilitation

Resumes of the Sertus Capital Partners principals follow.
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MICHAEL GLAZIER
________________________________________________________________________
Michael Glazier is the managing partner of Sertus Capital Partners, LLC, a Chicagobased investor and developer of office and residential properties whose main focus is on
transit-oriented development.
Before forming Sertus Capital Partners LLC, Mr. Glazier was the Managing Director of
GE Capital Golub, a joint venture company between GE Capital Corporation and
Chicago-based developer Golub & Company that focuses on real estate investment and
development in the emerging market economies of Central and Eastern Europe. He
worked extensively overseas for ten years, during which time he led that company’s
effort in the origination, financing, development and management of more than $350
million in property transactions comprising more than 1.5 million square feet in Warsaw,
Poland; St. Petersburg, Russia; Prague, Czech Republic; and Budapest, Hungary.
Prior to his activities in Europe, Mr. Glazier was a construction lender with the middle
market affiliate of Bank One (formerly American National Bank/First Chicago) where he
originated and monitored construction financing for commercial and residential projects
in the Greater Chicago area.
Mr. Glazier has an MBA in international business from the American University in
Washington, DC and a BA in German Language and Literature from the University of
Wisconsin-Madison. He is an international member of the Urban Land Institute. Mr.
Glazier is married and has one child.
Major project experience:
Warsaw Financial Center, a 750,000 square foot high-rise office building designed by
Kohn Pedersen Fox architects and A. Epstein and Sons International. It represents the
single largest office building developed in Central Europe. Mr. Glazier was the
development project manager in charge of this $115 million ground-up development that
included a pre-sale of 25% of the floor area to Bank Austria as a vertical condominium.
Major tenants included Ernst & Young, Chase Bank, Heidrick & Struggles and Weil,
Gotschal, Manages.
Charles Square Center, a 350,000 square foot, nine-story office building development
design by Goetsch Partners located atop a major subway stop in Prague’s historic New
Town square (Karlovo namesti). Major tenants of this $50 million project included
Phillip Morris, Ernst & Young, Raiffeisen Bank and Manpower. Mr. Glazier was the
principal in charge of this development.
International Business Center – Warsaw, a 350,000 square foot, nine-story, two-phase
office building located directly above Warsaw’s subway system. Major tenants of this
$110 million office development included PriceWaterhouse Coopers.
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SIDNEY EPSTEIN
________________________________________________________________________
Mr. Epstein is the former Chairman of the Board of A. Epstein and Sons International,
Inc. and oversaw the direction and financial management of the company. He was
responsible for the establishment of branch offices in Israel, Poland and California, and
played an important part in the growth of the firm to its present size with a staff of more
than 300. Mr. Epstein also played an important part in the diversification of work
performed by A. Epstein and Sons International, Inc. which now includes a full range of
architecture, engineering, interior design and construction services. He is a Fellow of the
Society of the American Registered Architects and a Fellow of the American Society of
Civil Engineers. He has been with A. Epstein and Sons International, Inc. since 1943.
Mr. Epstein has served as a board director for a number of for profit and non-profit
institutions, including:
! Current Director of Amalgamated Bank of Chicago and Chair of the Audit
Committee
! Director Emeritus of the Northwestern Mutual Life Insurance Company,
Milwaukee, Wisconsin
! Past Director of the Metropolitan Bank and Trust Company, Chicago, Illinois
! Past Director of the Christiana Companies, Santa Monica, California
! Life Trustee of the Chicago Symphony Orchestra
! Life Trustee of the University of Chicago Hospitals
! Founder, past Chairman and Board member of Chicago Youth Centers
! Board Member of the Polk Bros. Foundation
! Past President of the Standard Club of Chicago
! Past Board Member of the Jewish Federation of Metropolitan Chicago
! Past Board Member of the Lyric Opera
! Director of Michael Reese Health Trust and Chair of the Grants Committee
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MICKEY KUPPERMAN
_____________________________________________________________________
As the former Vice Chairman and CEO, Mr. Kupperman oversaw the long-range
planning and strategic direction of A. Epstein and Sons International. He frequently
served as Principal/Officer-In-Charge on large and complex projects, particularly
those involving new technology. Mr. Kupperman has managed a variety of projects,
including convention centers, office buildings, transportation facilities, airport
facilities, food processing plants, distribution centers and warehouses, research
laboratories, industrial and manufacturing facilities, and s.
A. Epstein and Sons International is one of the leaders in opening up the Eastern
European market for facility-related consulting, construction and development
services. Mr. Kupperman has been particularly active in overseas work and in large
public private projects. He lived in Warsaw for two years in connection with major
projects and has spent significant time overseas on foreign marketing efforts. He has
also been a member of the management for the consortia that have developed the last
two expansion phases of Chicago’s McCormick Place.
In the community, Mr. Kupperman has served as a Trustee and Vice Chairman of the
Frank Lloyd Wright Foundation and as a member of the Board of Visitors of the
University of Illinois College of Engineering. His past offices include the directorship
of the Chicago Youth Centers, membership on the Glencoe Zoning Board, the
Glencoe Village Caucus, the United Way Facilities Management Committee, a
committee member of the National Research Council, and President of the Drexel
Home, a charitable organization providing care for the elderly.
Mr. Kupperman was with A. Epstein and Sons International since 1957 and has been
COO of Silverstein Properties, the developer of the World Trade Center site in New
York City, since 2008.
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BARRY LIND
_____________________________________________________________________
Barry Lind has more than 40 years of experience in the financial futures exchange
industry. Mr. Lind began his trading career on the Chicago Mercantile Exchange
(CME) in 1962 where he has long been a recognized leader and influential innovator
in the commodity and financial futures industry. He served with distinction for 12
years on the CME’s Board of Governors, including a term as its Vice Chairman,
where he helped create the exchange's International Monetary Market for the trading
of Eurodollar and stock indexes. Mr. Lind also served with distinction as a member
of the Board of Directors of the National Futures Association and of the Financial
Products Advisory Committee. Mr. Lind is also the founder and former Chairman of
Lind-Waldock & Company, the first discount retail broker of futures products,
through which he championed the application of new technologies in the futures
industry, and maintained trading relationships with such stalwart securities companies
as Charles Schwab, Morgan Stanley Dean Witter and T.D. Waterhouse.
Before becoming a founding member of Sertus Capital Partners, LLC, Mr. Lind was
a principal investor in numerous real estate ventures, including notably the
redevelopment of 1000 West Washington (Chicago), the East Bank Club and others.

He is involved in numerous philanthropic endeavors, including being the founder and
Chairman of the Rose Lind Charitable Trust, named in honor of his mother, a
philanthropic organization that focuses on medical research and health care access for
the underprivileged. Mr. Lind serves on the Finance Committee of the Lynn Sage
Cancer Research Foundation.
Mr. Lind is a graduate of Northwestern University.
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LAWRENCE SILVER
_____________________________________________________________________
Lawrence Silver has over thirty years of experience operating warehouse and logistic
service providers and is the owner and President of American Warehousing Services,
a 650,000 square foot warehouse operations center located in Romeoville, Illinois
which provides logistics services to Gillette Corporation.
Before becoming a founding principal in Sertus Capital Partners, LLC, Mr. Silver
developed and was a principal investor in numerous residential and industrial
properties in the Greater Chicago area, including Tuxedo Park in Chicago and the
redevelopment of the former Montgomery Wards Warehouse (Chicago).
As the managing principal of the private equity firm Silver Young Capital, he has
invested in and managed numerous successful ventures in a variety of industries,
including food and entertainment establishments, technology companies, and
residential and commercial real estate ventures. Through his knowledge of retail
service businesses, including Mid America Benefit Services, a full service eyewear
chain, Mr. Silver has overseen a management team responsible for several hundred
employees.
Mr. Silver earned a BS/BA degree from Drake University in 1971.
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ALAN YOUNG
____________________________________________________________________
Alan Young has been a member of the Chicago Mercantile Exchange (CME) since
1976, where he has traded on his own account, specializing in livestock futures. Mr.
Young also joined the International Option Market at its inception in 1982. He has
served on numerous regulatory and oversight committees at the CME. He also has
extensive experience participating in private equity and venture capital investments
for his proprietary account.
After earning a BA in history from the University of Wisconsin in 1970 and a Juris
Doctorate degree from Chicago Kent Law School in 1974, Mr. Young was admitted
to the practice of law in the states of Illinois and in Florida. He is currently a member
of the Illinois Bar Association.

Before becoming a principal in Sertus Capital Partners, LLC, Mr. Young participated
as a principal investor and development principal in numerous residential and
industrial properties in the Greater Chicago area, including Tuxedo Park in Chicago
and the redevelopment of the former Montgomery Wards Warehouse (Chicago).
Mr. Young also serves on boards of various philanthropic and charitable
organizations, including Juvenile Diabetes of Chicago, Lynn Sage Cancer Research
Foundation, Better Boys Foundation and the Little City Foundation
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ARCHITECT
Gensler is an internationally recognized architecture firm with offices in 38 cities,
including Chicago. Its practice includes office, residential, retail, hospitality and specialty
building design as well as interior design.
The Gensler Chicago office has executed a multitude of projects in the Greater Chicago
area, including such prominent designs as the now under construction 4th Presbyterian
Church’s Project Second Century at Michigan Avenue and Delaware Street, as well as
the mixed-use Block 37 building on State Street. (See separate Gensler collateral
materials.)
OWNER’S REPRESENTATIVE
Sertus Capital has pre-selected the Rise Group to serve as the project’s owner’s
representative to assist ownership in the final design, construction bidding and
construction schedule and quality control for the project. (See separate Rise Group
collateral materials.)
GENERAL CONTRACTOR
The general contractor for the project will be determined through a competitive tender
process that will solicit bids from qualified bonded construction companies with relevant
experience in the construction of similar projects. A fixed-price, fixed-time construction
agreement will be awarded to the best-qualified and lowest priced bidder, subject to
review of financial strength, and quality of performance on past projects. The
preliminary list of qualified contactors includes Walsh, McHugh, Power, Pepper, Bovis
and Kinney Construction, all of which companies are hard-money general construction
companies who self-perform a significant portion of the time-sensitive portions (e.g.
excavation and structural frame erection) of their construction work.
R.

Proposed Financing

The Lake-Forest Planned Development shall consist of an approximate 409,000
(excluding below grade space) gross square foot building that is legally structured as a
vertical condominium comprising the following units: 1) Public Parking; 2) Residential
and related parking; and 3) Retail. The private portion of the Development will be paid
for with private funds through a mix of equity and conventional financing which is
currently envisioned as a single construction loan secured by a first mortgage. The Public
Parking component is to be paid for by the Village from of a variety of sources at the
Village’s election. (See also Section 6)
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About Gensler
Unmatched Depth

Gensler is a global architecture, design, and planning firm with
32 locations and more than a 2,100 professionals in Asia, UK,
the Gulf region and the Americas. The firm has over 3,500 active
clients in virtually every industry and delivers projects as large
as a city and as small as a task light for an individual’s desk.
Gensler believes in the power of design to positively aﬀect
people, organizations and communities on many diﬀerent
levels. Our philosophy centers on redefining what’s possible,
through design that’s inspirational as well as performancedriven, and founded in the specific vision and aspirations of
each client.
No less important than those principles is our commitment to
the sustainability and excellent delivery of our design solutions,
building our clients’ confidence in the quality of our ideas as
well as the process of making them reality.
Gensler’s talented staﬀ oﬀer a wealth of specialized knowledge
across a wide breadth of industry sector coverage. Through our
practice areas, we deliver specific building and project types
that meet our clients’ myriad needs around the world. Our
collaborative, integrated approach blends the diverse
knowledge of these specialties to explore new possibilities and
give clients competitive edge through fresh ideas.

We opened our Chicago oﬃce in 1997, when the McDonald’s
Corporation approached us to design all of their corporate
workplace facilities, beginning with their Oak Brook
headquarters. They’d seen our design of the North Face store at
the base of the Hancock Tower, and decided that we were a
design firm that truly understood branded environments. In the
words of their facilities team, they turned to Gensler because
we are the “best in class” when it comes to workplace design.
With the invitation to design their headquarters, there was a
pivotal condition: we had to establish oﬃces in Chicago.
Gensler has a long-standing tradition of going where our clients
call us; and given Chicago’s iconic standing in the world of
architecture, we seized the opportunity. From that first
commitment to McDonald’s, we’ve devoted our passion,
curiosity and design skills to creating spaces that the people of
Chicago are proud to call their own.
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Center on Halsted
Chicago, IL, USA

“This building has impacted and changed
lives before a door’s gone up or a bolt’s
in place. Not only are we creating the
Midwest’s premier community center
for LGBT persons and their allies, we’re
introducing a retail experience that benefits
a much broader community. As a result of
this partnership, the center will function
as a bridge between communities and
individuals.”
Robbin Burr, Former Executive Director,
Center on Halsted

The Center on Halsted mixed–use development posed a
unique design challenge: to balance the needs of a two key
tenants, both of whom needed a strong street presence. The
retailer, Whole Foods, required 90% of the first floor to
accommodate their store, and yet the Center on Halsted—
Chicago’s community center for lesbian, gay, bisexual, and
transgender (LGBT) persons—also needed to project its
openness to the community. Gensler’s solution balanced the
needs of both tenants through an innovative design that
marries two distinct identities in a single structure.
The solution involved using the existing historic facade as the
visual indication of the Whole Foods store on the first floor,
and wrapping it with a new, contemporary structure that
creates a street identity for the Center, which is actually
housed on the second through fourth floors. Gensler’s design
balances the diverse needs of the users, simultaneously
reflecting the public/private, therapeutic/celebratory elements
of the program, and creating a visible neighborhood presence
for both the retail tenant on the first floor and the community
center above.
The program includes a Whole Foods grocery store, meeting
rooms, a resource center, gym, theater, oﬃces and a roof
garden. One of the project’s key achievements is the
coordination of the building’s complex mechanical, electrical
and plumbing systems for the oﬃce, sports, performance and
retail spaces, in order to register a LEED Silver rating.

8

| Gensler |

Lake Street Investors, LLC

9

| Gensler |

Lake Street Investors, LLC

Erikson Institute
Chicago, IL, USA

“In tackling this charge, the team never
‘settled’ for the obvious, but constantly
strove for the more creative solution,
challenging the Erikson team to step beyond
our traditional notions of what higher
education should look like.”
Jeanne Lockridge, Vice President of
Administration and Enrollment, Erikson
Institute

The new 75,000 sf vertical campus of the Erikson Institute in
the heart of Chicago is a state of the art learning and research
facility. This premier graduate school occupies the first four
floors of the building including a first floor dedicated lobby
with its two story “unit block” sculpture and the second floor
that houses not only classrooms but also the school’s
showpiece, a 30,000 volume research library which is entirely
visible from the street. The third and fourth floors will house
student services, research facilities and faculty oﬃces while
providing spaces for casual interactions and collaborations
between people who may not otherwise have this opportunity.
Designed to make the users as curious as children, the project
was completed in the fall of 2008.
Erikson Institute is an independent institution of higher
education that prepares child development professionals for
leadership. Through its academic programs, applied research,
and community service and engagement, Erikson advances the
ability of practitioners, researchers, and decision makers to
improve life for children and their families. The Institute is a
catalyst for discovery and change, continually bringing the
newest scientific knowledge and theories of children’s
development and learning into its classrooms and out to the
community so that professionals serving children and families
are informed, inspired, and responsive.
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L.A. LIVE Sports &
Entertainment District
Los Angeles, CA, USA

Los Angeles, the international entertainment capital, long has lacked a
downtown worthy of the world stage. When it was conceived by our
client Anschutz Entertainment Group (AEG) in the 1990s, L.A. LIVE was
to be the heart of a center city revitalization that would provide that
throbbing node of community and celebration. Now complete,
L.A. LIVE and its 4 million square feet is a mecca for sports and
entertainment, with amenities to support the region and guests from
every corner of the world.

Additional performance venues at LA Live include the 14-screen Regal
Cinema complex, which features two large venues for movie premieres,
and the Gensler-designed Club Nokia with a capacity of 2,300 people.
This 2008 Pollstar Award-winning venue is designed for a diverse event
mix and provides the audience an intimate experience with a flexible
lower seating level. With its contemporary finishes, attention to
sightlines and acoustics, and the cocooning of the VIP Club under the
balcony’s raked seating, the club is unique in the city.

Gensler’s connections to L.A. LIVE go back to the very beginning. Ron
Turner, now Director of Gensler’s sports and entertainment practice, and
key members of his team helped create the district vision, which included
Staples Center. Turner and his team designed Staples Center, which
opened in 1999, and proved to be the catalyst, not only for the 27-acre
L.A. LIVE district, but for an unprecedented building boom in Downtown
Los Angeles. Following Staples Center were the 7,000 seat Nokia
Theatre, and the 40,000 square foot open-air Nokia Event Plaza, which
has become the core of LA Live. Two mixed-use buildings comprise oﬃce
space, the 1,000-seat Conga Room nightclub, the Grammy Museum, an
18-lane Lucky Strike bowling alley, 13 restaurants and the West Coast
broadcast home for sports giant ESPN.

Designed by Gensler, The Ritz-Carlton Hotel & Residences and JW
Marriott at L.A. LIVE, is a 54-story, glass-clad beacon for the district. This
elegant symbol of the district’s success includes an 80,000-square-foot
conference center.
Gensler continues to work with AEG to create, design and develop
strategies for the LA Live district. Those strategies continue to lead to
many mixed-use developments in the South Park district of downtown.
Part of AEG’s strategy, once the entire district was entitled, was to sell 20
acres and handpick developers to build condominium, apartment and
mixed-use projects to complement L.A. LIVE. Other developers drafted
oﬀ that momentum and continue to build even more.
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Block 37
Chicago, IL, USA
1,200,000 sf

“We look forward to transforming this high-profile,
long-vacant land parcel into a vibrant new
destination that will create tremendous value for
our investors, the City of Chicago, and visitors to
108 North State Street and the Loop.”
— Laurence C. Siegel, Chairman and Chief
Executive Oﬃcer of The
Mills Corporation
108 North State Street is a prominent mixed-use development
located in the heart of Chicago’s Loop on a site that had been
undeveloped for decades. This mixed-use development features
400,000 square feet of retail, entertainment, and dining oﬀerings, a
modern CTA transit station (for service to and from O’Hare and
Midway airports), 450,000 square feet of oﬃce space, a CBS 2
Chicago broadcasting studio, a 300-room hotel, and a 300-unit
residential tower.
Gensler’s design for the site’s retail, entertainment and transit
oﬀerings incorporates transparency and urban art to create a
vibrant place that draws visitors in. Our team was inspired by the
concepts of reflection and observation associated with Chicago’s
acclaimed Millennium Park where sculptures by international artists
capture the public’s attention by utilizing a series of images of the
city’s inhabitants. To similar eﬀect, Gensler incorporated a vertical
art installation by artist James Carpenter on the State Street facade
that includes projected video imagery of the city. We designed
stainless steel panels that undulate in a dynamic basket-weave
pattern and strategically positioned them on both sides of the art
installation. This design element references the surrounding
buildings and streetscape and serves as a framing agent for the
video projections. Visual transparency, achieved by the
multi-layered glass facades and art installations, encourages the
public to investigate and embrace the revitalized block as their own.

PROJECT TEAM ROLES & RESPONSIBILITIES

We believe that no single individual possesses the variety of skills and experience necessary
to effectively and efficiently deliver buildings in the market today. Rise’s team approach
allows resources to simultaneously handle multiple priorities without compromise when
activity is at a peak. Our depth of resources will address and deliver each requested service
with expert resources, in a way not available from other firms in our field.
Our staffing will utilize senior members of our Chicago-based management staff. Resumes
for Rise professionals with a range of skills and experience are enclosed, providing the
necessary expertise in Project Management. All managers on our team have experience on
this building type.
David Crowell, Chief Operating Officer – Principal-in-Charge – will be actively involved
and will lead Rise’s efforts. He will establish priorities, make key recommendations, and
attend critical meetings.
Arthur (“Chip”) Weir, Vice President – Senior Project Manager – will lead the day-today delivery of Rise Project Management services. He will oversee all project phases and all
cost related matters, and will lead all project related services. He will also coordinate and
provide continuity for Rise’s project controls and technical services involvement.
David Earnhart – Project Manager – will support delivery of preconstruction phase
services and will provide day-to-day services during the construction phase.
Robyn Hollweck, Project Manager – Technical Services – will provide support related to
project cost, schedule, and technical aspects of the project, and will develop tools and
implement systems to efficiently run the project including establishment of reporting systems
and protocol.
Resumes for these individuals follow.

Lake Street and Forest Place Mixed-Use Development

May 10, 2011
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FINANCING PLAN
The Preliminary Financing is provided below.
Project Scope
The Lake-Forest Planned Development shall consist of an approximate 506,000 square
foot building that is legally structured as a vertical multifamily apartment building
comprising the following units: 1) Public Parking; 2) Retail and related parking; and 3)
Residential and related parking. During construction of the Development, all units shall
be tenants by the entirety, and completion leased up to separate tenants, with the Public
Parking conveyed into ownership by the Village of Oak Park. Except for the Public
Parking unit, unless otherwise agreed with the Village of Oak Park, units 2 and 3 shall be
financed with a single construction loan secured by a first mortgage.
Unit 1- Public Parking Garage
The 300-space Public Parking Garage Unit, containing approximately 98,000 square feet
shall be paid for by the Village of Oak Park in accordance with the terms of this
Agreement. At its election, the Village of Oak Park may pay for this Unit during the
course of the Project’s construction for its allocated share of costs or at the completion
and conveyance of the Public Parking Garage Unit. If payment is made at completion,
the Developer shall provide financing during construction for the cost of the Public
Parking Garage Unit, the cost of which shall be included in the total cost for this portion
of the project and reimbursed by the Village. In addition, the Village of Oak Park may
enter into a long-term sale and lease back of the Public Garage Unit pursuant to a public
tender process.
Unit 2- Retail
The Retail Unit of the project shall compromise approximately 25,000 square feet of
space configured on two (2) levels fronting Lake Street. A 60% loan-to-cost construction
loan will be procured for financing this Unit of the Planned Development, with the
balance of required funds provided by private, at-risk investors.
Unit 3- Residential
The Residential portion of the Development shall comprise of approximately 289,000
gross square feet configured for up to 269 rental apartments, plus an appropriate portion
of the 94,000 square foot developer funded 288 garage parking spaces, providing a
minimum of 1 space/unit for residents. A 60% loan-to-cost construction loan will be
procured for financing this Unit of the Planned Development, with the balance of
required funds provided by private, at-risk investors.

SOURCES AND USES OF FUNDS
SOURCES
VOP
Public Garage
Developer Funds
Senior Financing
Sertus Equity

$8,434,811

$49,319,089
$33,012,178
$90,766,078

USES
VOP- Public Garage
Direct Construction
Soft Costs

$6,604,328
$1,830,483

Private- Parking Garage, Retail, Residential
Land*
$6,420,000
Direct Construction
$63,151,510
Soft Costs
$12,759,757
$90,766,078
* Excludes seller financing

Equity
Sertus Equity
VOP Equity

$33,012,178
$8,434,811
$41,446,989

Summary of Financing Plan:
Unit

Financing

(1) Public Parking Garage

100% of funds provided by the Village of Oak Park

(2) Retail

60% construction loan and 40% equity investment

(3) Residential

60% construction loan and 40% equity investment
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RENTAL APARTMENT MARKET ANALYSIS
A SUMMARY OF FINDINGS
-- LAKE & FOREST PROPERTY -OAK PARK, ILLINOIS

TO:

Mr. Michael Glazier
Sertus Capital Partners, LLC

FROM:

Mr. Erik A. Doersching
Tracy Cross & Associates, Inc.

DATE:

July 15, 2011

At the request of Sertus Capital Partners, LLC, Tracy Cross & Associates, Inc. is in the process of
finalizing a formal market study for high density rental apartment development in Oak Park, Illinois. While
our final report will be completed in the next week or so—once the community’s unit mix and floor plan
layouts have been solidified—this interim executive summary memorandum provides a brief synopsis of
our findings, along with details regarding product, rents, and absorption.
Summary of
Findings

Based upon a thorough analysis of the Oak Park rental apartment market,
coupled with a detailed evaluation of the site and its surrounding area, it is our
contention that the property located at the northeast corner of Lake Street and
Forest Avenue is well-suited for the introduction of new rental apartments. This
conclusion is based, in part, upon the positive attributes associated with the site’s
strong location in the very desirable downtown area of Oak Park (i.e., within
walking distance of shopping, employment, and public transportation). In
addition, our favorable conclusion is supported by empirical evidence in the
marketplace with some highlights presented below:



In the entire Western Cook County/Eastern DuPage County area, the
average occupancy rate among apartment developments (of scale)
constructed since 1985 stands at 95.0 percent, reflecting a balanced
market condition (i.e., vacancies in the 5.0 to 6.0 percent range are
typically required to allow for filtering). In Oak Park, the average
occupancy level is also balanced at 94.3 percent.



While a 94.3 percent occupancy rate is represented in Oak Park among
its three larger apartment communities, which include Oak Park Place,
Oak Park City, and 100 Forest Place, a full 96.6 percent of all units are
currently leased with occupancies expected to rise this month.

Rental Apartment Market Analysis
Sertus Capital Partners, LLC
Lake & Forest Property
Oak Park, Illinois

Product, Rents,
And Absorption



New construction rental units are very limited in Oak Park. Outside of
Oak Park Place, which was built in 2008, no other larger-scale apartment
communities have been introduced in Oak Park in 24 years.



As of the 2010 Census, Oak Park supported a population base of
51,878, of which 38,477 were over the age of 19. Among this group,
11,543 (30.0 percent) were single-never married; 4,052 were divorced
(10.5 percent); and another 2,155 were widowed (5.6 percent). This
collective group of 17,750 persons represents a significant pool from
which to pull potential renters.



In 2010, over 9,000 renter households resided in Oak Park. At a
conservative annual turnover rate of just 15.0 percent, close to 1,350
existing renter households move on an annual basis with limited “new”
product alternatives to choose from locally.



Finally, Oak Park represents a higher income area. Specifically, over
65.0 percent of all households in Oak Park earn $50,000 or more
annually.

In order to capitalize on the opportunity to develop rental apartments within the
Lake & Forest property, the following text table provides general guidelines
regarding unit types, sizes and mix, along with benchmark rent levels viewed as
appropriate for market entry. It is this suggested mix of units that the architects
for the community have been given to configure within the building.

RENTAL APARTMENT GUIDELINES
-- LAKE & FOREST PROPERTY -OAK PARK, ILLINOIS
Suggested
Benchmark

Approximate
Plan

Bedroom/

Number

Percent

Plan Size

Base

Rent Per

Designation

Bath Mix

of Units

Distribution

(Sq. Ft.)

Monthly Rent(1)

Sq. Ft.

20
20
55
55
12
32
32
32
12

7.4
7.4
20.4
20.4
4.4
11.9
11.9
11.9
4.4

450
550
700
800
900
1,050
1,150
1,250
1,325

$1,195
1,390
1,675
1,870
2,065
2,355
2,550
2,745
2,890

$2.66
2.53
2.39
2.34
2.29
2.24
2.22
2.20
2.18

270

100.0

886

$2,040

$2.30

A
B
C
D
E
F
G
H
I
Total/Weighted
Average
(1)

(2)

--/1.0
--/1.0
1/1.0
1/1.0
1+Den/1.0
2/2.0
2/2.0
2/2.0 (DBL MBR)
2+Den/2.0
---

(2)

Benchmark base monthly rents are presented in current dollars. They do not include parking or premiums for floor, view, or
corner-unit conditions.
Total may not add due to rounding.

Source: Tracy Cross & Associates, Inc.
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Rental Apartment Market Analysis
Sertus Capital Partners, LLC
Lake & Forest Property
Oak Park, Illinois

At benchmark base rents, the average unit would support a current dollar
monthly lease rate of $2,040 for a residence containing 886 square feet of livable
area. This translates to a value ratio of $2.30 per square foot. This average rent
level does not include enclosed structural parking which should run at a rate of
$70 per space, nor does it include premiums for floor, view, and corner-units.
Premiums, which have yet to be determined, could add $0.10-$0.15 per square
foot, on average. Additionally, planned storage units will also add incremental
rental income.
As positioned, the 270-unit apartment community would achieve an average
absorption rate of 10.7 units per month during its entire lease-up period, reaching
stabilized occupancy of 95 percent in 24 months. Please keep in mind that
absorption will be higher at 12.0 units monthly during the pre-leasing period and
first 12 months of occupancies, before dropping to a rate of 8.5 units monthly
once the initial wave of internal turnover occurs.
Competitive
Comparisons

When cast against the newest apartment development (of scale) in Oak Park,
which is the nearby 200-unit Oak Park Place community constructed three years
ago, the Lake & Forest building will support a very similar rent/value position for
comparable footage (see Exhibit 1.). During its initial lease-up period, Oak Park
Place absorbed units at a pace of 8.3 per month. It is currently 93.0 percent
leased.
Compared to older, larger-scale rental communities in Oak Park, such as Oak
Park City and 100 Forest Place, the Lake & Forest community will be positioned
roughly $300 per month higher for comparable square footage, which is justified
by its status as new construction. Oak Park City (125 total units) is 100 percent
leased, while 100 Forest Place (234 total units) is 97.9 percent occupied.
Finally, at the suggested benchmark base rent levels, the Lake & Forest building
will be properly positioned below competitive substitutes in the city of Chicago.
As highlighted in Exhibits 2 and 3, a $211 per month under market variance will
be represented when cast against the newest developments in the Near North,
Loop, and Near West neighborhood areas. Those developments in the city of
Chicago still undergoing their initial absorption periods are doing so at an
average rate of 22.4 units per month.

Parking, Features,
And Amenities

Enclosed parking for residents at Lake & Forest should include at least one
available space per unit.
Additionally, while standard features for the units and amenities for the building
will, too, be identified in the final report, they should, at a minimum, be
comparable to Oak Park Place.
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Rent/Value Analysis
Oak Park Place
Oak Park, Illinois
July 2011

1
3,000

Rent (In Current Dollars)

2,750

2,500

2,250

2,000

1,750

1,500

1 250
1,250

1,000

750
400

500

600

700

800

900

1,000

1,100

1,200

1,300

1,400

Sq. Ft.
Program (Vacancy/Absorption)

Oak Park Place (10.0)

Lake & Forest Apartments

Market Line

Rent/value analysis uses a scatter diagram to graphically represent a set of observations found in today's marketplace, specifically the square footage of units offered and their associated
rent levels. Regression analysis is then used to fit a line through the set of market observations that represent the "best fit" or average market line. This market line can then be used to
predict the performance of a new, untested product line or offer explanations regarding the occupancy/absorption rates of currently available product lines.

Source: Tracy Cross & Associates, Inc.
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Rent/Value Analysis
Selected "Newer" Rental Apartment Developments
City of Chicago
July 2011

2
6,500

Rent (In Current Dollars)

6,000
5,500
5,000
4,500
4,000
3,500
3,000
2,500
2,000
1,500
1,000
400

500

600

700

800

900

1,000

1,100

1,200

1,300

1,400

1,500

1,600

1,700

1,800

1,900

2,000

2,100

2,200

Sq. Ft.

Program (Vacancy/Absorption)
Studio (0.0)

One Bedroom Flat (0.0)

One Bedroom+Den Flat (0.0)

Two Bedroom Flat (0.0)

Two Bedroom+Den Flat (0.0)

Three Bedroom Flat (0.0)

Three Bedroom+Den Flat (0.0)

Alta at K Station

Echelon at K Station

Mod

200 Squared

215 West

AMLI 900

Aqua

Burnham Pointe

EnV

Flair Tower

Parc Huron

Streeter Place

Lake & Forest Apartments

Market Line
Rent/value analysis uses a scatter diagram to graphically represent a set of observations found in today's marketplace, specifically the square footage of units offered and their associated rent
levels. Regression analysis is then used to fit a line through the set of market observations that represent the "best fit" or average market line. This market line can then be used to predict the
performance of a new, untested product line or offer explanations regarding the occupancy/absorption rates of currently available product lines.

Source: Tracy Cross & Associates, Inc.
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Rent/Value Analysis
Selected "Newer" Rental Apartment Developments
City of Chicago
July 2011

3
Plan Size
(Sq. Ft.)
500
600
700
800
900
1,000
1,100
1,200
1,300
1,400
1,500
1,600
1,700
1,800
1 900
1,900
2,000
2,100
2,200

Average
Market Rent
$1,425
1,639
1,853
2,067
2,281
2,495
2,709
2,923
3,137
3,351
3,565
3,779
3,993
4,207
4 421
4,421
4,635
4,849
5,063

Average
Plan Size
(Sq. Ft.)

Average Rent
Rent per
Sq. Ft.
Dollars

Average
Market
Rent

Price
Variance
From
Market

Vacancy
Rate
(Monthly
Absorption)
(13.8/Mo.)
2.0
1.4
5.9
(43.1/Mo.)
(13.3/Mo.)

Program/Location

Year
Built

EnV/Chicago-Near North
Flair Tower/Chicago-Near North
Parc Huron/Chicago-Near North
Aqua/Chicago-Loop
Alta at K Station/Chicago-Near West
200 Squared/Chicago-Loop

2010
2010
2010
2009
2010
2010

899
949
969
755
758
821

$2,700
2,658
2,613
2,133
2,060
2,176

$3.00
2.80
2.70
2.83
2.72
2.65

$2,279
2,386
2,429
1,971
1,977
2,112

+$421
+272
+184
+162
+83
+64

---

849

2,172

2.56

2,172

0

2009
2010
2008
--2008
2008
2009

878
813
1,007
886
786
846
995

2,230
2,060
2,324
2,040
1,720
1 800
1,800
1,948

2.54
2.53
2.31
2.30
2.19
2 13
2.13
1.96

2,234
2,095
2,510
2,251
2,037
2 165
2,165
2,484

-4
-35
-186
-211
-317
-365
-536

---- Market ---Streeter Place/Chicago-Near North
215 West/Chicago-Loop
Burnham Pointe/Chicago-Loop
Lake & Forest Apartments/Oak Park
Echelon at K Station/Chicago-Near North
AMLI 900/Chicago-Loop
Mod/Chicago-Near West

4.6 (22.4/Mo.)
1.9
(19.4/Mo.)
4.7
--5.1
80
8.0
7.1

Slope: $2.14 per sq. ft.

Source: Tracy Cross & Associates, Inc.

2Q11AVG

!
"#$ %&'(()*!+%,-.!

!

!
"#$ %&'()*+!,-./0!

!

9575 West Higgins Road, Suite 400 | Rosemont, Illinois 60018
p: 847-518-9990 | f: 847-518-9987

MEMORANDUM TO:

Michael Glazier
Sertus Capital Partners, LLC

FROM:

Javier Millan
Senior Consultant
Luay R. Aboona, PE
Principal

DATE:

July 15, 2011

SUBJECT:

Traffic and Parking Analysis Addendum
Proposed Mixed-Use Development
Oak Park, Illinois

This memorandum is an addendum to the original traffic study conducted for the proposed
redevelopment of property located within the northeast corner of the intersection of Lake Street with
Forest Avenue in the Village of Oak Park, Illinois. The redevelopment site currently contains a
vacant building that used to house a restaurant, some small commercial retail stores, and a food
store. In addition, the site includes a parking structure that contains approximately 349 public
parking spaces.
The original approved plans called for replacing the existing building and parking structure with a
mixed-use development that would contain approximately 27,000 square feet of retail space,
70 residential condominium units, a 140-room hotel, and 510 public and private structured off-street
parking spaces.
The new plans for the redevelopment call for replacing the existing building and parking structure
with a mixed-use development that will contain approximately 24,556 square feet of retail space,
269 apartment units and 588 public and private structured off-street parking spaces.
This addendum to the original study was conducted to assess the impact the proposed mixed-use
development will have on traffic and parking conditions in the vicinity of the site and identify any
improvements necessary to accommodate both site and non-site traffic safely and efficiently.

KLOA, Inc. Transportation and Parking Planning Consultants

Traffic Generation Comparison
The volume of traffic generated by a development is typically based on the type of land use and
the size.
As previously mentioned, the original plan assumed the development of
85 condominium units, a 140-room hotel and 27,000 square feet of specialty retail. Under the
proposed plans, the mixed use development will be composed of 269 apartment units and 24,556
square feet of specialty retail. Traffic for the mixed-use development was estimated using rates
published in the Institute of Transportation Engineers (ITE) Trip Generation Manual, 8th Edition.
Traffic generation rates for retail uses were not reduced despite the high potential of internal
capture and pass-by trips. Internal capture (residential trip ends) and pass-by trip making
(retail trip ends) could account for as much as a 25 to 30 percent reduction of the peak hour trip
ends. Table 1 summarizes the results of the trip generation comparison with the expected
25 percent reduction in peak hour residential trips to account for public transportation usage.
Table 1
ESTIMATED PEAK HOUR NEW SITE TRAFFIC GENERATION COMPARISON

Land Use
Quantity
ORIGINAL PLAN

ITE
LandUse
Code

A.M.
Peak Hour
In

P.M.
Peak Hour

Saturday
Midday Peak Hour

Out

Total

In

Out

Total

In

Out

Total

85

230

61

281

34

261

131

39

271

231

50

Hotel

140 room

310

301

201

50

351

311

66

451

461

91

Specialty Retail

27,000 s.f.

814

122

82

20

37

48

85

412

42

85

Total

48

56

104

98

92

190

113

113

226

269

220

201

801

100

801

441

124

481

491

97

24,556 s.f.

814

112

72

18

35

45

88

402

72

77

31

87

118

115

89

204

88

86

174

-17

+31

+14

+17

-3

+14

-25

-27

-52

Condominium

NEW PLAN
Apartments
Specialty Retail

Difference

1 - Reduced by twenty five percent to account for public transportation usage
2 - A.M. and Saturday peak hour trips were calculated using a ratio between specialty retail and shopping center.

As can be seen from Table 1, the new land use plan will generate approximately 14 more total
(in and out) trips during the A.M. and P.M. peak hours and approximately 52 less total (in and
out) trips during the Saturday Midday peak hour. Based on this, the proposed land use plan will
have a minimal increase in traffic during the weekday peak hours (one more vehicle
approximately every four minutes) and as such, the analysis and recommendations stated in the
original traffic study with regards to traffic remain.

2

It should be noted that as part of the proposed development, the parking structure is proposed to
provide 588 parking spaces to be allocated as follows: 288 spaces for the apartment units with
the remaining 300 parking spaces dedicated to public usage.
Parking Analysis
As previously mentioned, the new plan is proposing to provide a 588 structured off-street
parking spaces (300 public spaces and 288 private spaces for the apartment units) replacing the
existing 349 public parking spaces on site. Based on a parking demand study conducted by the
Village of Oak Park every two hours for four months (April, May, June and July, 2009), the
existing parking garage experiences its weekday average peak parking demand at 12:00 P.M.
with approximately 275 vehicles. During the weekend, the parking garage had an average peak
parking demand of 217 spaces. Based on this study, the parking garage capacity is partially
utilized at 82 percent on a weekday and 62 percent on a weekend. In addition to the parking
garage demand, the Village study also looked at the on-street metered parking along Lake Street
and three public surface parking lots within 400 feet of the site. These are the 19th Century Club
lot, the Grace Episcopal Church lot, and the Calvary Memorial Church lot. Based on the
Village’s study, the area has 525 public parking spaces (including the 349 space Forest & Lake
parking garage). Furthermore, based on their study, the area has a surplus parking in excess of
213 spaces at all times on a weekday and 270 spaces at all times on the weekend. As such and
based on the results of the Village’s study, the area has a considerable amount of available
parking spaces.
The retail component of the proposed development will require (per Village of Oak Park
Ordinances) one parking space per 500 gross square feet. This requirement can be reduced by
25% to take into account public transportation. Therefore, the retail portion of the mixed-use
development will require approximately 37 parking spaces ((24,556 s.f./500)*0.75). In order to
determine the future parking demand of the public parking garage, the hourly fluctuation of the
retail parking demand was calculated based on the ITE Parking Generation, 4th Edition and
added to the average hourly parking occupancy of the public parking garage. Tables 2 and 3
show the projected hourly parking demand (every two hours) of the public parking garage during
a weekday and a Saturday.
As can be seen from Table 2 and 3, the parking garage will be able to accommodate 98 to 100
percent of the retail parking demand. During a weekday from 12:00 to 2:00 P.M. there is a
chance that the parking structure may be full and approximately six vehicles will have to look for
parking somewhere else. However, as previously stated and demonstrated by the Village of Oak
Park parking survey, the immediate area (within 400 feet of the site) has a parking surplus of
213 spaces at all times on a weekday. This surplus can easily accommodate the potential
overflow parking that could occur.

3

Table 2
PUBLIC PARKING GARAGE AND RETAIL FUTURE PARKING DEMAND (WEEKDAY)
Parking Garage
Total Demand

Parking
Garage
Surplus
(Deficit)

Adjacent
Available
Public
Parking1

Parking
Surplus
(Deficit)

6

209

91

145

236

269

21

290

10

138

148

12:00 P.M.

275

31

306

(-6)

136

130

2:00 P.M.

268

35

303

(-3)

136

133

4:00 P.M.

252

30

282

18

135

153

6:00 P.M.

208

37

245

55

135

190

Public Parking
Garage
Demand

Retail
Demand
(27,000 s.f.)

8:00 A.M.

203

10:00 A.M.

Time

1 - Total available parking on Lots 4 (Grace Episcopal Church), 12 (Nineteen Century Club) and 16 (Calvary Memorial
Church). All three lots are within 350 feet of the site.

Table 3
PUBLIC PARKING GARAGE AND RETAIL FUTURE PARKING DEMAND (SATURDAY)
Parking Garage
Total Demand

Parking
Garage
Surplus
(Deficit)

Adjacent
Available
Public
Parking1

Parking
Surplus
(Deficit)

14

204

96

142

238

213

28

241

59

127

186

12:00 P.M.

197

37

234

66

132

198

2:00 P.M.

204

36

240

60

147

207

4:00 P.M.

193

33

226

74

135

209

6:00 P.M.

214

26

240

60

119

179

Public Parking
Garage
Demand

Retail
Demand
(27,000 s.f.)

8:00 A.M.

190

10:00 A.M.

Time

1 - Total available parking on Lots 4 (Grace Episcopal Church), 12 (Nineteen Century Club) and 16 (Calvary Memorial
Church). All three lots are within 350 feet of the site.

4

The apartment building is planning to provide 288 parking spaces (with 3 spaces dedicated for IGo vehicles) for a parking ratio of 1.07 spaces per unit. Based on information provided to
KLOA, Inc. by the developer and the Village of Oak Park, the Whiteco project (which is fully
leased) has a residential parking demand of 210 spaces for their 200 units at Holly Court. This
translates into a parking ratio of 1.05 spaces per unit. Therefore the number of parking spaces
proposed to be provided for the apartment portion of the development will be adequate to meet
the actual parking demand.
One area of concern is the interim period when the public parking garage is not available
(during construction). Given that there is a surplus of 213 parking spaces in the vicinity of the
area, the majority of the vehicles that would be displaced during construction can be
accommodated by this surplus. The additional parking demand could be temporarily
accommodated at the expanded Holley Court parking garage (±1,200 parking spaces) and/or via
on-street parking in the area. Although on-street parking may become a premium and create
more traveled vehicle miles searching for a parking space, it would be a temporary situation.
Transportation Sustainability
The development is well located within the heart of Downtown Oak Park and within close
proximity to the El and Metra stations. In addition, Pace Bus Routes 305, 307, 309 and 313 have
stops within close proximity to the area. The existence of all of these types of alternate
transportations improves the transportation sustainability of the development by minimizing the
impact it will have on area roadways, fostering alternative modes of transportation and
encouraging pedestrian traffic.
As previously indicated, the development also proposes to designate three parking spaces for the
residents of the apartment as I-Go car sharing program parking spaces. Based on information
provided by I-Go, it is estimated that per every I-Go vehicle provided, an average of 17 private
vehicles are removed from the roads. Furthermore, a parking credit could potentially be applied
as it is done in the City of Vancouver, B.C. where per every I-Go vehicle provided, the City
gives credit to reduce parking spaces for car sharing at a ratio of 5:1. This translates into five
fewer required parking spaces per I-Go parking space. Therefore, the provision of I-Go spaces
coupled with the existing alternate modes of transportation in the area will further enhance the
transportation sustainability of the site and have a positive impact on reducing the parking
demand of the apartments as some residents will rely and use the I-Go vehicles rather than
owning an automobile.

5

Conclusion
The proposed site is well situated with respect to the roadway system. Based on the preceding
analyses, we have concluded the following:
x

The new plan will not have a detrimental impact on traffic conditions in the area and the
recommendations stated in the original traffic study are still the same.

x

The provision of 300 public parking spaces will be sufficient to accommodate the peak
public parking demand (275) and the majority of the retail demand

x

The additional surplus parking demand that could occur can easily be accommodated by
the parking surplus within 400 feet of the site.

x

The proposed number of parking spaces serving the proposed apartment portion of the
development will be adequate to meet the actual parking demand.

x

In the event that more parking is necessary, the area has a considerable amount of surplus
parking spaces that could accommodate this additional demand.

x

Given the considerable amount of surplus parking spaces available within close
proximity to the site, the majority of the vehicles that will be displaced during
construction can be accommodated by this surplus.

x

The additional temporary parking demand that cannot be accommodated within close
proximity of the area can be accommodated by the expanded Holley Court garage and
on-street parking.
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